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The Honorable Randy McNally, Lieutenant Governor
The Honorable Beth Harwell, Speaker of the House
The Honorable Bo Watson, Chairman

The Honorable Charles Sargent, Chairman

Members of the 110th General Assembly

Cordell Hull Building

425 Fifth Avenue North

Nashville, Tennessee 37243

Mr. Mark Gwyn, Director
Tennessee Bureau of Investigation
901 R.S. Gass Boulevard
Nashville, Tennessee 37216

Ladies and Gentlemen:

The 2017 Appropriations Act included $8 million in non-recurring funds for the Tennessee Bureau of Investigation
(TBI) to purchase the airplane used by TBI for search and rescue, criminal surveillance, and public safety purposes.
The Act also required the Comptroller’s Office to perform a comprehensive review of TBI’s accounting and budgeting
processes as well as a general review of how the agency should implement best practices in fiscal management to
maximize its effectiveness. A May 2017 letter from Senate Finance, Ways and Means Committee Chairman Watson
provided additional detail as to the expectations for this comprehensive review.

As requested, this report provides a review of TBI’s fiscal operations, including an analysis of TBI’s budget, the
procurement of the Pilatus airplane, staffing, as well as grants and contracts. A history of TBI and its development
over time, as well as an analysis of its independence, is also included. The report includes a number of conclusions,
recommendations, and policy considerations.

I know you will agree that strong administrative and fiscal operations help TBI better carry out its important law
enforcement operations. I hope that this comprehensive report will prove useful in reviewing TBI’s history,

understanding its operations, and thinking about its future.

Sincerely,

L Pl

Justin P. Wilson
Comptroller of the Treasury

State CaprTOL ‘ Nashville, Tennessee 37243
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May 17, 2017

The Honorable Justin P. Wilson
Tennessee Comptroller of the Treasury

Tennessee State Capitol
Nashville, TN 37243-9034

Dear Mr. Comptroller,

In reference to Section 64, Item 27 of the 2017 Appropriations bill (SB 483/HB 511), I thought it might
be helpful to you if I followed up with some clarification to help guide your agency as it preforms its
review of the Tennessee Bureau of Investigation’s “back office” operations.

It is the Senate Finance Committee’s intent that the Comptroller’s office has as much flexibility as
needed to perform this review. We trust you will provide the Committee with a thorough and objective
analysis of the fiscal operations of the TBI and report that analysis back to the Committee.

On May, 2, 2017 during the meeting of our Appropriations Subcommittee, I read specific language into
the record so that your agency would have a starting point for this review. These areas of interest came to
our attention during the course of conversations with the TBI and others. I have attached these comments
to this letter for your convienence.

We would like for your focus to be on their “back office” budgeting and accounting processes. We
recognize that weakness in these areas directly impact their administrative and program operations.
Therefore, we welcome any findings, observations and recommendations that may be related to aspects
of their non-fiscal operations that are impacted by their financial posture and strategies, such as any
potential staffing or equipment needs.

After your review is complete, please provide a written report to the committee that outlines your
findings, including an executive summary to help members place the subsequent information in context.
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This report should include recommendations on any negative findings. Further, we will schedule your
office to present your findings to the Committee after you submit your report next January.

If you have any questions during the course of this review please do not hesitate to contact me for
guidance.

Sincerely,

Senator Bo Watson, Chairman
Senate Finance, Ways and Means Committee

CC: Mr. Mark Gwyn, Director, Tennessee Bureau of Investigation
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ATTACHMENT #1
Chairman Watson read the following language into the record:

The Comptroller shall preform a comprehensive review of TBI's accounting and budgeting
processes as well as a general review of how the agency should implement best practices in fiscal
management to maximize their effectiveness. The Comptroller shall provide a written report to
the Chairs of the House and Senate Finance committees on or before January 31, 2018. The
report shall include clear and concise recommendations including, but not limited to...

Grant submissions

Accounting functions, such as the need for more allotment codes and

Ability to execute work program

Ability to properly follow budget process

Review of fiscal staffing needs, or any other operational gaps/needs that might affect
their fiscal fitness

Process of determining budgetary priorities

e Agency's process for submitting proposed budget

Agency's process for submitting needs to Legislature when items they request are not
Sunded in Gov’s proposed budget.

How the agency deals with Contracts

Analyzing potential “mission creep”’

Analyzing best funding formula for the future

Determining who has oversight of the agency and who they must answer 1o when
mistakes are made with funding

e Defining their fiscal relationship with F&A

o Defining their “independence”

* & & o 0

The intent of this language is to allow the GA to have a better understanding of the changing
needs of the agency. It is in no way meant to suggest wrongdoing or that the Legislature intends
to move or alter the Agency's fiscal operations. It is also the intent of this GA that the
Comptroller be prepared to present their findings to both Finance committees after the
submission of the report.
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EXECUTIVE SUMMARY

The 2017 Appropriations Act required the Comptroller’s Office to perform a comprehensive review of the
Tennessee Bureau of Investigation’s (TBI) accounting and budget processes, as well as a general review
of how TBI should implement best practices in fiscal management to maximize their effectiveness. A
May 2017 letter from the chairman of the Senate Finance Committee provided additional detail as to the
expectations for this comprehensive review.

This special report is divided into six sections:
* ahistory of TBI;
* an analysis of TBI’s budget and fiscal operations;
* an analysis of the procurement of the Pilatus airplane;
* an analysis of grants and contracts;
e an analysis of staffing; and
* an analysis of TBI’s independence, both structural and fiscal.

The executive summary provides an overview of the comprehensive report and includes conclusions,
recommendations, and policy considerations.

LEGISLATIVE HISTORY

This section provides a brief history of TBI. An analysis of potential mission creep is also included.

The Tennessee Bureau of Investigation has expanded significantly in both size and function since its creation
in 1951 as an office within the Department of Safety. While the bureau could originally investigate crimes
only at the request of the District Attorney, over the past 66 years, the legislature has authorized TBI to
initiate its own investigations into certain types of crime, such as organized crime, public misconduct
and corruption, and human trafficking. TBI’s duties have similarly become more sophisticated with
advancements in technology and the internet, and the bureau has been tasked with DNA analysis and the
maintenance of several centralized internet registries.

In addition, TBI has voluntarily taken on several duties not required by state law. In reviewing these duties,
the Comptroller’s Office found no evidence of mission creep, or expansion beyond TBI’s core mission and
functions. All of the bureau’s non-statutory functions — including the retrieval of evidence from electronics,
the operation of its two airplanes, and training provided by various TBI academies — appear to either
directly support TBI’s required functions or to be otherwise consistent with the bureau’s mission.

Please see the Legislative History section for more detailed information.

BUDGET AND FISCAL OPERATIONS

This section provides a thorough and objective analysis of TBI's fiscal operations, including a history
and analysis of the bureau's budget shortfalls and reliance on reserve funds for continued operations.
Conclusions, recommendations, and policy considerations are also included.

The state’s annual budget estimates the revenue and expenditures required to run state government. The

annual budget process requires that agencies work closely with F&A’s Division of Budget to develop the
estimates for the budget document. When an agency has identified a need for funding that is not met through
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EXECUTIVE SUMMARY

the state budget process, it may receive more funding directly from the General Assembly. Additionally,
state agencies with reserve funds, such as TBI, may use such funds for their statutorily mandated purposes.

Based on an analysis of TBI’s responsibilities in the state’s budget process, the Comptroller’s Office has
concluded the following:

Both TBI and F&A should commit to improve communication during the budget process to ensure
TBI performs its financial activities effectively and efficiently and provides full disclosure of TBI's
financial health and funding needs.

The review of TBI’s financial activities and communications with all key parties revealed that the bureau
has monitored its budgeted activities to the extent it had access to the information. The state’s budget
and accounting processes are highly technical and structured and require expertise to ensure accuracy,
transparency, and efficiency. To achieve these goals, all parties must prioritize communication and commit
to full disclosure. Given that F&A is responsible for a critical part of the budget process, it is imperative
that F&A provides state entities with all budget information and changes throughout the budget process.

TBI’'s forecasted revenues and expenditures were not reflective of historical trends, exacerbating
its budget shortfalls.

TBI’s expenditure estimates were lower than historical values and have been significantly less than actual
expenditures, whereas expungement fee collections were overestimated. Both TBI and F&A should have
detected and corrected material estimation errors during the budget process.

TBI relied on its reserve funds for ongoing operations instead of requesting cost increases during
the budget process.

TBI has requested, and F&A has approved, authorization to use reserve funds for ongoing operations for the
previous four fiscal years. The practice of using reserve funds for recurring operational expenses has avoided
layoffs and operational gaps that would otherwise occur after factoring in the bureau’s mandatory budget
reductions and reversion targets. TBI management indicated that one reason for forgoing budget increase
requests is that the bureau did not expect such requests would be approved through the Governor’s budget process.

Increased F&A oversight could threaten TBI's independence.

Following its review of TBI’s administrative and fiscal operations for fiscal year 2013 to fiscal year
2016, F&A recommended that the bureau’s Fiscal Services Unit be absorbed within F&A’s Centralized
Accounting Division. F&A also recommended that TBI’s single allotment code be divided into separate
codes. However, based on the Comptroller’s Office’s review of TBI’s statutory independence, such moves
would impair the independence of the bureau’s operations.

TBI should continue its efforts to monitor and strengthen its revenue collection activities.

Since fiscal year 2013, TBI’s interdepartmental revenues have increased from $2.5 million to $6.2 million.
Although such revenues have more than doubled, both TBI and the Comptroller’s Office identified
deficiencies in TBI’s receipts of Sex Offender Registry fees. TBI should continue its efforts to monitor
and strengthen its interdepartmental revenue collection activities by reviewing other fees and revenues
collected by other departments.

Please see the Budget and Fiscal Operations section for more detailed information.
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EXECUTIVE SUMMARY

PROCUREMENT OF THE PILATUS AIRPLANE

This section provides a history and in-depth analysis of TBIs procurement of the Pilatus airplane.
Conclusions and recommendations are also included.

Beginning in 2014, TBI worked with F&A and the Central Procurement Office (CPO) to procure a Pilatus
airplane. After the identification of budgetary shortfalls for fiscal years 2017 and 2018, TBI appeared
before three legislative committees to discuss its operations and fiscal situation, including the potential
purchase of the leased airplane. The General Assembly ultimately appropriated $8 million (non-recurring)
to TBI for the sole purpose of purchasing the Pilatus airplane. The amount paid for the airplane, including
the payment due upon lease signing, lease payments paid by the state from February 2016 to August 2017,
and the cost of purchase, totaled approximately $10.2 million.

Based on an analysis of the procurement of the Pilatus airplane, the Comptroller’s Office has concluded the
following:

TBI, F&A, and CPO should have proactively ensured cost efficiency throughout the procurement
process.

Although the state followed CPO procurement policies, it should have taken additional measures to maximize
the effectiveness of the airplane’s procurement. Directly purchasing the airplane at the outset might have
been the most economical option; likewise, the state may have experienced savings by proceeding with the
capital lease of the airplane rather than the operating lease and subsequent purchase. Additionally, even
though the Fiscal Review Committee was not statutorily required to review either the operating lease or the
airplane purchase, both transactions might have been of interest due to their unique nature.

TBI should develop a policy that both addresses other agencies’ usage of its airplane and establishes
a mechanism for recouping costs from those agencies.

Since TBI began using the Pilatus airplane in February 2016, other agencies have used the airplane to
benefit their operations on four occasions, including the Tennessee Division of Forestry in November 2016
to support fire-fighting operations in Sevier County. TBI, however, neither requested nor received payment
for the costs associated with the other agencies’ plane usage.

Please see the Procurement of the Pilatus Airplane section for more detailed information.

GRANTS AND CONTRACTS ADMINISTRATION

This section provides an analysis of TBIl's administration of grants and contracts. Conclusions and
recommendations are also included.

Grant and contract funding made up a significant portion of TBI’s total funding. The federal portion of
revenues came from federal grant awards. The interdepartmental funding of TBI’s contract revenues came
from its contracts with other state agencies to provide training and pre-employment psychological testing.
TBI also received revenues from various fees and fines, including those revenues deemed “current services
revenues,” which are any fees the bureau collected that do not originate from federal agencies or other
Tennessee state agencies, such as the $10 fee for handgun sales background checks.
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EXECUTIVE SUMMARY

Based on an analysis of TBI’s responsibilities in grant and contract administration, the Comptroller’s Office
has concluded the following:

TBI collected federal revenue within industry standards.
Based on the Comptroller’s Office’s review of federal grant awards and programs, TBI’s collection of
federal awards was in line with other states’ investigative agencies.

With minor exceptions, TBI administered its federal grants in compliance with rules, regulations,
and best practice guidance.

Based on the analysis of subrecipient monitoring documentation, the Comptroller’s Office identified
documented deficiencies in TBI’s federal reporting. TBI remedied these deficiencies prior to the completion
of this report.

TBI should continue to monitor and strengthen its contract payment collection activities.

Prior to fiscal year 2016, TBI did not ensure it collected revenue for training courses provided to employees
of other state agencies by reconciling the training contracts, invoices, and interagency transfers. TBI has
since begun reconciling payments to contracts.

TBI does not currently charge local government agencies annual fees or fees for investigatory or
forensic services.

TBI provides investigation and forensic services at the request of local law enforcement agencies and local
district attorneys but does not actively collect fees for its services. In response to the financial crisis of 2008
and 2009, TBI proposed collecting annual, size-based fees from local law enforcement agencies. Due to
significant pushback from local governments, though, TBI ultimately did not pursue this proposal. Local
governments instead agreed to remit forfeited municipal bond proceeds to TBI.

The standard process for state-level entities that provide services to local government entities is to obtain
funding from the legislature to pay for such services and not charge the local governments. If TBI charged
fees on a service basis, this could dissuade certain agencies from asking for the bureau’s services, and an
annual fee imposed on local agencies without a funding mechanism at the local level could negatively
impact those local agencies’ budgets.

Please see the Grants and Contracts Administration section for more detailed information.

STAFFING

This section examines staffing at TBI, both overall and within the Fiscal Services and Internal Audit units.

As of June 30, 2017, TBI employed 554 individuals within its six divisions®. Of these 554 individuals,
226 served as special agents within its operating units. Each special agent handles a variety of cases,
from criminal investigations to forensic analyses. TBI employed 42 individuals within its Administrative
Services Division, including 10 full-time employees assigned to Fiscal Services.

A A seventh division, Criminal Justice Information Services, was added in July 2017.
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EXECUTIVE SUMMARY

Based on analyses of TBIs staffing and case reports, the Comptroller’s Office has concluded the following:

Since July 2012, TBI's staffing levels have risen at a slower pace than its caseload numbers.

From fiscal year 2013 to fiscal year 2017, the average number of TBI special agent positions grew from 207
to 224, an 8.2 percent increase, while the number of cases opened rose from 3,547 to 4,541, a 28 percent
increase.

TBI filled vacant positions within a reasonable time frame.

TBI filled 50 percent of vacant positions within 6 months. For many vacancies that took longer than 12
months to fill, the positions were either reclassified or were special agent positions. TBI only hires for
special agent positions approximately every 18 months.

With the assistance of independent law enforcement agencies, TBI should conduct studies
regarding its use of temporary staff and the overtime of existing staff to determine whether increased
permanent positions would benefit TBI in the long term.

TBI relies on 120-day staff and other temporary staff in both fiscal and operational areas. Additionally, TBI
utilizes overtime to execute its operational goals. TBI has not conducted a study to determine if an increase
in permanent positions would be more efficient than these staffing practices.

By using two temporary staff, the Fiscal Services Unit had sufficient resources to fulfill its
responsibilities.B

Based on reviews of personnel files and staffing reports, the Comptroller’s Office did not identify any
potential problems with vacancies and found the employees’ qualifications for their positions were
reasonable. Converting the two temporary positions to permanent, full-time positions would be a valuable
addition to the Fiscal Services Unit, especially if one of the full-time positions dedicated a significant
portion of his or her time to budget monitoring and communication with F&A’s Divisions of Budget and
Accounts.

Increasing the number of internal audit staff could add value to TBI.

Since the Internal Audit Director has no other staff, her audit objectives were limited to the highest
assessed risks. She was therefore unable to devote resources to detecting and preventing other operational
inefficiencies and ineffectiveness, including in administrative operations. Although the small size of TBI’s
internal audit staff is consistent with other Tennessee state agencies of similar overall staff size and budget,
the Comptroller’s Office believes that, given the unique risks of law enforcement, the bureau could benefit
from increased internal audit resources.

Please see the Staffing section for more detailed information.

B The number of permanent Fiscal Services positions was constant, at 10 positions, for fiscal year 2013 through fiscal year 2017.
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ANALYSIS OF INDEPENDENCE

This section provides an in-depth analysis of TBI's independence, both structural and fiscal. Policy
considerations are also included.

TBl is a uniquely independent, cabinet-level agency that does not clearly belong to a single branch
of government.

Following scandals surrounding a former Governor in the late 1970s, TBI was separated from the Department
of Safety and established as an independent agency in 1980. Consequently, TBI was restructured as a unique
state department. TBI appears to be a cabinet-level agency on par with the various executive departments
and constitutional offices, such as the Department of Education or the Comptroller’s Office. Unlike other
state departments, however, TBI does not clearly belong to the executive, legislative, or judicial branches
of government.

Although the Governor appoints the TBI Director, he or she does not do so directly, as with executive
commissioners who serve at the pleasure of the Governor. Instead, an independent five-member nominating
commission, composed of four legislative appointees and the Executive Director of the District Attorneys
General Conference, submits three candidates for consideration. A review of authorizing legislation for
over 75 state entities in Tennessee found that none of the entities reviewed selected leadership positions in
the same manner as TBI.

The TBI Director can be removed only following a conviction in court for certain criminal offenses. In
addition, TBI is the only cabinet-level department with a gubernatorially appointed agency head where:
» the agency head serves a statutorily specified six-year term, which may overlap with different
Governors;
* the Governor does not appear to have the power to restructure the department or transfer functions
to other state departments; and
* the Governor has no direct power to remove the agency head or appoint an interim agency head in
case of vacancy.

For these reasons, TBI is not clearly an executive agency; likewise, it does not fall cleanly under the
legislative or judicial branches. As a result, the bureau is more protected from potential corruption than all
other cabinet-level agencies in any branch of government, and the bureau has the ability to investigate any
state official or agency with far fewer conflicts of interest or political pressures that could compromise the
integrity of its investigations.

Because of TBI’s “undefined” position in state government, laws or rules that apply to broad categories of
state officials or agencies may not extend to TBI. For example, TBI is not explicitly covered in law by the
Executive Internal Auditor position created in 2016, and TBI management believed the bureau was exempt
from the requirements. Management felt that the oversight and resources of the position would benefit TBI,
however, and so voluntarily “opted in.”

Despite TBI’s independence, it is not among the various legislative and judicial agencies that are granted
explicit statutory flexibility regarding executive branch initiatives. Executive agencies function as a unit:
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F&A directly oversees their funding, and the agencies must follow uniform policies regarding procurement and staffing;

e executive agencies cannot transfer funding within or between divisions without the approval of
F&A and the Governor;

» executive agencies must follow all policies and procedures promulgated by the Central Procurement
Office (CPO) within the Department of General Services, and cannot enter into contracts without
approval from CPO and F&A; and

» executive agencies must follow Department of Human Resources policies on employee hiring,
firing, performance evaluations, and raises.

In many cases, exempt legislative and judicial agencies can “opt in” but are not required to adhere to
executive branch policies and procedures. TBI is not among the exempt agencies, and its current lack of
explicit statutory flexibility may be inconsistent with its setup in state law and potentially its independence.

The General Assembly may wish to add the TBI Director to the list of high-level state officials
required to disclose potential conflicts of interest.

Due to TBI’s “undefined” position in state law, the TBI Director appears to be the only cabinet-level agency
head not required by law to disclose conflicts of interest. In practice, the Director has no forms on record
on the Tennessee Ethics Commission’s website.

The General Assembly may wish to consider granting TBI some or all of the statutory flexibilities
regarding funding, procurement, and personnel that are generally given to legislative and judicial
agencies.

It is unclear whether TBI is a legislative, judicial, or executive agency, or removed from all three branches
— therefore, given the bureau’s independence, it may be appropriate for TBI to be likewise exempted from
these sections of state law.

Though operationally independent, TBIl is accountable to nearly all of the same forces as other state
departments.

TBI’s unique role in state government requires a balance between independence and accountability. The
bureau requires a degree of independence, as it has investigated officials in all three branches of government
and may do so in the future. Despite TBI’s independence, multiple checks and balances exist to ensure that
TBI is fulfilling its duties and provide opportunities for corrective action, if necessary.

Please see the Analysis of Independence section for more detailed information.

OVERVIEW OF RESULTS

This special report is divided into six sections, and conclusions, recommendations, and policy considerations
are presented below by report section and page reference.

Legislative History Page

11
TBI’s core functions were created in 1951.

12
TBI became an independent agency in 1980.

15

TBI’s duties and independent investigative jurisdiction have expanded over the years.
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TBI’s responsibilities have expanded following advancements in technology and the internet.

In recent years, TBI has been directed to provide training to local law enforcement or
other agencies.

TBI has seven divisions, three of which are created in state law.

TBI’s four remaining divisions provide general support services or serve as an umbrella for
assorted statutory duties.

Many of TBI’s non-statutory functions are incidental to and in direct support of its
required duties.

TBI’s remaining functions appear consistent with its mission and duties.

Budget and Fiscal Operations

Both TBI and the Department of Finance and Administration (F&A) should commit to improve
communication during the budget process to ensure the bureau performs its financial activities

effectively and efficiently and provides full disclosure of its financial health and funding needs.

TBI’s forecasted revenues and expenditures were not reflective of historical trends, exacerbating its
budget shortfalls.

TBI relied on its reserve funds for ongoing operations instead of requesting cost increases during
the budget process.

Increased F&A oversight could threaten TBI’s independence.
TBI should continue its efforts to monitor and strengthen its revenue collection activities.
Procurement of the Pilatus Airplane

TBI, F&A, and CPO should have proactively ensured cost efficiency throughout the
procurement process.

TBI should develop a policy that both addresses other agencies’ usages of its airplane and
establishes a mechanism for recouping costs from those agencies.

Grants and Contracts Administration

TBI collected federal revenue within industry standards.

With minor exceptions, TBI administered its federal grants in compliance with rules,
regulations, and best practice guidance.
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EXECUTIVE SUMMARY

TBI should continue to monitor and strengthen its contract payment collection activities.

TBI does not currently charge local government agencies annual fees or fees for
investigatory or forensic services.

Staffing

Since July 2012, TBI’s staffing levels have risen at a slower pace than its caseload numbers.
TBI filled vacant positions within a reasonable time frame.

With the assistance of independent law enforcement agencies, TBI should conduct studies
regarding its use of temporary staff and the overtime of existing staff to determine
whether increased permanent positions would benefit the bureau in the long term.

By using two temporary staff, the Fiscal Services Unit had sufficient resources
to fulfill its responsibilities.©

Increasing the number of internal audit staff could add value to TBI.

Analysis of Independence

TBI is a uniquely independent cabinet-level agency that does not clearly belong to a
single branch of government.

The General Assembly may wish to consider granting TBI some or all of the statutory
flexibilities regarding funding, procurement, and personnel that are generally given
to legislative and judicial agencies.

The General Assembly may wish to add the TBI Director to the list of high-level state
officials required to disclose potential conflicts of interest.

Though operationally independent, TBI is accountable to nearly all of the same
forces as other state departments.

64

64
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LEGISLATIVE HISTORY

Legislative History

The Tennessee Bureau of Investigation (TBI) was created in 1951 as an office within the Department of
Safety. Over the past 66 years, TBI has grown from a small division with a statutory maximum of 18
investigators to an independent agency with over 500 employees. Although TBI’s original core function—
assisting local law enforcement and District Attorneys — remains a central part of its operations, the bureau
has significantly expanded in both size and function. While it is not always possible to determine which
duties TBI has requested legislative authorization to undertake and which duties have originated outside of
the bureau, many additional responsibilities have nevertheless been written into state law over this period:

* Since the creation of TBI’s core functions in 1951, the legislature has authorized TBI to initiate
its own investigations regarding certain types of crime. TBI’s predecessor, the Tennessee
Bureau of Criminal Identification within the Department of Safety, could only investigate crimes
at the request of the District Attorney. Over the years, TBI has been authorized in law to initiate
its own investigations into organized crime (1970), public misconduct and corruption (1995), and
domestic terrorism (2002), among other types of crime.

e As technology has advanced, TBI’s statutory duties have grown. TBI’s forensic duties
have become more sophisticated with the advent and growth of DNA analysis. Similarly, with
advancements in the internet, TBI has been directed to collect criminal justice statistics; coordinate
and share information with other local, state, and federal law enforcement agencies; and maintain
several centralized internet registries.

* In recent years, TBI has been directed to provide training to local law enforcement and other
state agencies. In 2010, the legislature encouraged TBI to train local law enforcement about an
alert and recovery process for missing senior citizens. In 2015, the legislature required TBI to
provide human trafficking training to state and local entities.

TBI’s core functions were created in 1951.

TBI’s predecessor, the Tennessee Bureau of Criminal Identification (TBCI), was created in 1951 by Public
Chapter 173. The bureau was housed as an office within the Department of Safety, with a director in charge
of the two newly created divisions, the Field Division and the Laboratory Division. According to TBI’s
website, the bureau was created to help support local law enforcement agencies, often in rural areas, that
did not have the staff or equipment to investigate complex or serious crimes:

The Tennessee Bureau of Investigation was born as a result of a highly-publicized murder in Greene
County in December of 1949. The heinous crime aroused the emotions of citizens throughout the
region. In an address to the Tennessee Press Association in January of 1951, John M. Jones, Sr.,
publisher of the Greeneville Sun, called for the creation of an unbiased state agency to assist local
law enforcement in the investigation of serious crimes.

On March 14, 1951, Governor Gordon Browning signed a bill into law establishing the Tennessee
Bureau of Criminal Identification (TBCI) as the “plainclothes” division of the Department of
Safety.!

In addition to field investigations, the Laboratory Division became the state’s central repository of
fingerprints and was tasked with coordinating exchanges with the Federal Bureau of Investigation and other
state and local agencies in Tennessee. As originally created, TBCI was authorized to investigate crimes
only at the request of the District Attorney, and could not initiate investigations on its own.> Thus, in its
early stages, TBCI was fairly limited in power.
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TBI became an independent agency in 1980.

Following the scandals surrounding former Governor Ray Blanton and the sale of pardons to state
inmates, the Tennessee Bureau of Criminal Identification was separated from the Department of Safety and
established as an independent agency in 1980. The legislature specified that the newly created Tennessee
Bureau of Investigation was to be “a separate department of state government,” and created an appointment
process for the TBI Director that required input from all three branches of government, rather than a direct
selection by the Governor. Furthermore, the law did not give the Governor or the legislature the power
to remove the TBI Director; instead, the Director could only be ousted following a criminal conviction of
certain offenses. For more information on the Director’s appointment and removal process, please see the
Analysis of Independence section.

The law did not change TBI’s core functions — assisting District Attorneys and local law enforcement —
but made several administrative changes, such as renaming the Field Division and the Laboratory Division
as their current-day equivalents, the Criminal Investigation Division and the Forensic Services Division.?

The law also added several protections for the bureau and broadened its power to bring investigations to
court. During the Blanton administration’s “surplus car scandal,” TBCI had reportedly been involved in the
investigation of several high-level state officials for selling the state’s surplus cars to political associates.
The Governor’s Office purportedly obtained the bureau’s investigation files and passed them to defense
attorneys for the state officials who were being prosecuted.*> Arzo Carson, the bureau’s director at that
time, told reporters that such situations put the bureau “in such a condition that it couldn’t really carry out
its functions properly.”®

Although the state constitution gives the Governor the power to obtain any information from officers in the
executive branch, the law attempted to add a measure of accountability to deter similar situations and create
a permanent record of potentially unethical requests.”” The law required that any requests by the Governor
for TBI’s records be put in writing and accompanied by an explanation regarding the request. Such requests
had to be personally signed by the Governor and not a designee.®®

Finally, the law granted TBI additional powers regarding the prosecution of its investigations by outlining a
process for TBI to bring an investigation to court without the cooperation of the District Attorney. Described
as a “safety valve” or “bypass valve,” the law specified that if the District Attorney chose not to prosecute
a case, TBI could then go before the grand jury and seek a presentment. If the grand jury returned a true
bill, the TBI Director could petition for the appointment of a District Attorney Pro Tempore to prosecute the
case.”!? Current TBI staff is unaware of any instances of using this authority to date."

News coverage reported that reorganizations of TBI were partly intended to allow the bureau to better
investigate white-collar crime and public corruption. “We hope this will go a long way toward ridding
the state of this type of crime that seems to be so prevalent in the country,” said Arzo Carson, the bureau’s
director at that time.'?

D Tt is unclear whether the TBI Director is an executive officer and, accordingly, whether the constitution grants the Governor the
power to obtain any requested information from the Director. For more information on TBI’s position in state government, please
see the Analysis of Independence section.

E This requirement to request files in writing was extended to the Chief Justice of the Tennessee Supreme Court in 2004, and the
House and Senate Speakers in 2011. Tennessee Public Acts, 103rd General Assembly, 2004 regular session, Public Chapter 528;
Tennessee Public Acts, 107th General Assembly, 2011 regular session, Public Chapter 395.
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Creating the Tennessee Bureau of Investigation.

TBI’s creation in 1980 took a winding path, with multiple bills, two Attorney General opinions, a veto by
Governor Lamar Alexander, and a planned House override.

At least five separate bills were introduced that legislative session to separate TBI from the Department
of Safety: various legislators ran four bills, and minority party members carried a fifth bill for Governor
Alexander. Four of the bills were introduced and considered in committee in 1979, but none were
passed by the legislature until the following year. The Governor’s proposal was introduced in 1980.

Discussion on the floor alluded to the scandals of the Blanton Administration. One sponsor said that his
bill was intended to prevent TBI from being a “political football.” The sponsor of another bill asserted
thatin past years, TBI's top narcotic agents had been serving as chauffeurs for Gene Blanton, Governor
Blanton’s younger brother. Members of both parties expressed support for separating TBI from the
Department of Safety and making the bureau an independent agency.

Opinions varied on how to structure TBI. Three of the bills, including the Governor’s proposal, created
TBI as a separate agency, while the remaining two bills made TBI an arm of the Attorney General’s
Office. Of particular contention was the appointment and removal process for the TBI Director: the
Governor wanted the authority to directly appoint and remove the Director; likewise, the legislature
wanted a role in hiring and sole responsibility for firing.

The Governor’s bill and both proposals to move TBI to the Attorney General’s Office were never
considered on the floor.

The Governor’s bill died in the House Judiciary Committee, and was withdrawn from the Senate. The
bill created TBI as “a separate and independent agency of state government,” but gave the Governor
the power to directly appoint the TBI Director, who was to serve a four-year term concurrent with the
Governor’s. The Governor also had the ability to remove the Director for cause.

Two similar bills transferred TBI from the Department of Safety to the Attorney General’s Office,
and gave the Attorney General the power to appoint and remove the TBI Director, as well as set the
Director’s salary. Both bills passed out of committee in 1979; one was later withdrawn, and the other
was subsequently deferred on the floor and never considered.

One of the legislature’s proposals passed, but was vetoed by the Governor.

One of the legislature’s proposals was passed by both houses in late January 1980, following much
debate in the Senate and multiple calls for order. The bill required the legislature to confirm the
Governor’s appointment of the TBI Director, and gave the Senate, rather than the Governor, the power
to remove the Director with a two-thirds vote. Regarding the issue of the Director’s removal, the Senate
Speaker said, “And what we’re trying to do now is create a TBI that will not be under the pressure of the
Governor’s Office. If the Governor has a right to fire, there’s pressure.”

The bill also granted the Senate Speaker the ability to call a special session, if necessary, to vote on the
Director’s removal. One Senator said this provision was “as thoroughly unconstitutional as a $3 bill is
illegal,” and requested an Attorney General opinion.

The Attorney General opined that the constitutionality of the first provision, legislative confirmation of
the Governor’s appointment, was uncertain, and that the second two provisions regarding the TBI
Director’s removal were unconstitutional. While the state constitution did not explicitly state whether
legislative confirmation of the Governor’s appointment was permissible, the Senate could not remove
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an officer appointed by the Governor, and the constitution did not grant the Senate Speaker the power
to call a special session. Citing the Attorney General opinion, Governor Alexander vetoed the bill.

Alexander stated that this was only his fourth veto, and that his veto “has been and will be used rarely.”
He said that “the bill’'s provision for legislative confirmation and Senate removal of the TBI director is
awkward, unconstitutional, unnecessary, and bad policy” and that even if the Senate Speaker’s ability
to call a special session to vote on the Director’s removal was written out of the bill, the provision
allowing the Senate to oust the Director with a two-thirds vote was “a weird removal procedure which
the Attorney General says is also unconstitutional.”

Alexander continued that there was no need for legislative involvement in selecting and removing the
Director, and that there were “other and better ways” to deal with possible corruption:

All of this effort presumably is to reach the problem of what to do if the Governor’s
appointee, the TBI Director, turns sour and needs to be fired. The Constitution provides
other and better ways to deal with the problem. The legislators can investigate the
Director, cut off his appropriations, embarrass the Governor, and appeal to the public.
If the Governor has turned sour along with his TBI Director, the legislators can try
to defeat the Governor at the next election. They can impeach the Governor and
remove him in office. The Constitution could have placed the Legislature in charge of
everything. It did not.

Following the veto, the House sponsors immediately filed notice to override the veto.

The legislature’s remaining proposal was a compromise with all parties, and ultimately passed
into law.

The override never took place. Shortly after the veto, the legislature’s fourth bill, which had not passed
out of committee the previous year, was considered. “As most of you know, there’s been a lot of
controversy over the TBI and making it a separate department of government,” one sponsor said on
the House floor, before stating that the bill was a compromise between both parties and the Governor.

The TBI Director’s four-year term, as proposed by the Governor, was finalized as the six-year term
favored by the legislature. The bill removed all three provisions that had been questioned by the
Attorney General. Rather than the legislature confirming the Governor’s appointment for TBI Director,
the bill instead created a nominating commission that would suggest three names for the Governor’s
selection. The nominating commission was to be composed of the two Speakers, the two minority
leaders, and the Executive Director of the District Attorneys General Conference. The bill also removed
the Senate’s ability to remove the Director with a two-thirds vote, and the Senate Speaker’s power to
call a special session to do so.

A second Attorney General opinion stated that it was unconstitutional for legislators to serve on
the nominating commission for the TBI Director, as the constitution specified that “no Senator or
Representative shall, during the time for which he was elected, be eligible to any office or place of trust,
the appointment to which is vested in the Executive or the General Assembly.”

In response, a Senate amendment changed the composition of the nominating commission. Rather than
directly serving on the commission, the Speakers were to each nominate two members from different
political parties, to be confirmed by the respective houses. The House concurred in the amendment,
and the final version of the bill passed as amended on March 26, 1980. The Governor signed the bill
into law on March 27, 1980.
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Possibly because a compromise was not reached, no provision was included for removing the
TBI Director.

From the beginning, the legislature and the Governor held differing opinions on the hiring and firing
process for the TBI Director. The legislature’s original proposal allowed the Director to be removed only
by a two-thirds vote of the Senate; in response, the Governor vetoed the bill. The Governor’s proposal
to directly appoint and remove the Director was never considered on the floor.

Possibly because no compromise could be reached, no provision was ultimately placed in law for the
removal of the Director. As passed, neither the legislature nor the Governor could remove the Director.
Instead, a provision for “judicial removal,” as termed by one sponsor, was included in the final bill, so
that the Director could only be removed following a conviction of certain criminal offenses.

The outcome may not have been satisfactory to all parties. One Senator thought that the Governor
should be able to remove the Director for cause, and that, otherwise, “there would be a long, drawn out
court battle and you’d have a TBI Director just sitting there.”

The requirements regarding the TBI Director’s removal have not changed since their original passage
in 1980.

Source: Tennessee House Journal, 91st General Assembly, 1979-80 regular sessions, pp. 142, 575, 585, 588, 1,777, 1,896, 2,146, 2,177, 2,184,
2,224, 2,316, 2,498-2,501, 2,751, 2,834-2,839, 3,455-3,459, 3,562, 4,157, 4,164, 4,246; Tennessee Senate Journal, 91st General Assembly, 1979-
80 regular sessions, pp. 1,879, 1,905-6, 2,485, 2,960, 3,016-3,023, 3,039; 91st Tennessee General Assembly, Senate floor discussion on Senate
Bill 1046, April 11, 1979 and January 23, 1980; 91st Tennessee General Assembly, House floor discussion on House Bill 1294, March 3, 1980;
91st Tennessee General Assembly, 1980 regular session, Senate Bill 1625/House Bill 1799, Relative to the creation of the Tennessee Bureau of
Investigation, its powers and duties; 91st Tennessee General Assembly, 1980 regular session, Summary of General Bills, Senate Bill 532/House Bill
1250, February 28, 1980; 91st Tennessee General Assembly, 1979-80 regular sessions, Senate Bill 459/House Bill 1195, Relative to the Tennessee
Bureau of Criminal Identification; 91st Tennessee General Assembly, 1979-80 regular sessions, Senate Bill 1046/House Bill 357, Relative to the
creation of the Tennessee Bureau of Investigation; Tennessee Office of the Attorney General, Op. No. 80-78, February 7, 1980; Tennessee Office of
the Attorney General, Op. No. 80-134A, March 4, 1980; Joel Kaplan, “Leech: Governor Alone Can Fire His Appointees,” The Tennessean, February
8, 1980, p. 13; Tennessee Public Acts, 91st General Assembly, 1980 regular session, Public Chapter 636.

TBI’s duties and independent investigative jurisdiction have expanded over the years.

Although the original Tennessee Bureau of Investigation could help in the investigation of any crime, it
could only do so upon the request of a District Attorney. In 1957, six years after the bureau’s creation, the
General Assembly authorized the bureau to initiate investigations regarding certain drug crimes, fugitives
from justice, and employees or prospective employees of the Department of Safety “independently,” or
without a request from the District Attorney."

Over the years, the legislature continued to broaden TBI’s independent investigative authority. In 1970,
the bureau was authorized to investigate organized crime without a request from the District Attorney; in
1995, TBI was authorized to initiate its own investigations into public corruption and misconduct." As
technology has advanced, TBI has been further authorized to investigate digital crimes, such as online child
pornography.'?

Additionally, in 1990, the law was amended to allow TBI to assist the Attorney General with certain cases
upon request.'® Although this provision was proposed in 1980 when TBI was separated from the Department
of Safety, it did not pass into law at the time."”

The mix of TBI’s investigations has changed over the years as TBI has undertaken more investigations on
its own initiative. Currently, about 43 percent of TBI’s investigations are done at the request of the District
Attorney. The remaining 57 percent are investigations TBI has initiated on its own.
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Expansion of TBI’s duties and independent investigative jurisdiction, 1951-2016.

Could help District Attorney in investigation
of any crime, but only upon request

 Violations of Tennessee narcotic laws

 Fugitives from justice

» Employees or prospective employees
of the Department of Safety

Cases regarding barbital or legend drugs

Upon request of the Governor, Attorney

General, District Attorney, Board of

Parole, or Commissioner of Correction:

 Corruption or fraud regarding
revoking or denying paroles

* Whether people who received
clemency are following conditions

Organized crime

» Corruption or misconduct of public
officials

* Judicial misconduct, upon request of
the Board of Judicial Conduct

Upon request of Attorney General:

* Removal of officers

» Trusts - unlawful restraint of trade and
discrimination

 Violation of Tennessee Securities Act
of 1980 and Consumer Protection Act

“Serious bodily injury” cases involving a
state inmate perpetrated by an official,
employee, or private vendor

All illegal drugs

Workers’ compensation fraud (authority
removed in 2003)

Social Security disability fraud under
Title Il (SSI) and Title XVI (SSDI)

Domestic terrorism

 Violations of charitable gaming laws

* Medicaid fraud or abuse through
the Medicaid Fraud Control Unit
(authorized by executive order in 1983)

* Online child pornography
» Emergency traffic stops if no other
law enforcement present

Human trafficking
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Source: Tennessee Public Acts, 77th General Assembly, 1951 regular session, Public Chapter 173; Tennessee Public Acts, 80th General Assembly,
1957 regular session, Public Chapter 216; Tennessee Public Acts, 82nd General Assembly, 1961 regular session, Public Chapter 297; Tennessee
Public Acts, 86th General Assembly, 1970 regular session, Public Chapter 362; Tennessee Public Acts, 91st General Assembly, 1979 regular session,
Public Chapter 359; Tennessee Public Acts, 99th General Assembly, 1995 regular session, Public Chapter 208; Tennessee Public Acts, 99th General
Assembly, 1995 regular session, Public Chapter 469; Tennessee Public Acts, 99th General Assembly, 1996 regular session, Public Chapter 1066;
Tennessee Public Acts, 100th General Assembly, 1998 regular session, Public Chapter 1069; Tennessee Public Acts, 101st General Assembly, 2000
regular session, Public Chapter 852; Tennessee Public Acts, 102nd General Assembly, 2001 regular session, Public Chapter 313; Tennessee Public
Acts, 102nd General Assembly, 2002 regular session, Public Chapter 849; Tennessee Public Acts, 103rd General Assembly, 2003 regular session,
Public Chapter 355; Tennessee Public Acts, 103rd General Assembly, 2004 regular session, Public Chapter 476; Tennessee Public Acts, 103rd
General Assembly, 2004 regular session, Public Chapter 673; Governor Lamar Alexander, Executive Order 47, An order transferring the responsibility
for investigating fraud in the Medicaid program from the Department of Public Health and vesting it in the Tennessee Bureau of Investigation, February
11, 1983; Tennessee Public Acts, 105th General Assembly, 2008 regular session, Public Chapter 988; Tennessee Public Acts, 105th General
Assembly, 2008 regular session, Public Chapter 1039; Tennessee Public Acts, 109th General Assembly, 2015 regular session, Public Chapter 503;
Tennessee Public Acts, 109th General Assembly, 2016 regular session, Public Chapter 1041.

TBI’s responsibilities have expanded following advancements in technology and the internet.

As technology has advanced, TBI’s legislatively mandated forensic work has become more sophisticated,
and the bureau has been tasked with the collection of criminal justice statistics; sharing information
with other local, state, and federal law enforcement agencies; and maintaining several centralized online
registries.

In 1983, the legislature authorized TBI to use drug dogs.!® In 1991, TBI began doing DNA analysis and was
tasked with maintaining a centralized database of DNA profiles.”” Over the years, laws have broadened
requirements for the collection of DNA evidence; in 2007, for example, the legislature required that DNA
evidence be collected for all persons arrested in conjunction with a violent felony.?

Following advances in the internet, the legislature designated TBI as the state’s central repository for
criminal justice statistics and information. The Tennessee Internet Criminal Information Center was created
in 1997 as a centralized location for several online registries and to “provide easily accessible information
to members of the public concerning persons of interest to the public safety and welfare.”?' The same year,
the Criminal Intelligence Unit was created in law within the Criminal Investigation Division and directed
to collect information on gang activity and disseminate it to local, state, and federal law enforcement
agencies.?? Additionally:

» TBI began keeping centralized records of registered sex offenders in 1985, and in 1997, was tasked
with posting a list to the internet.*

* In 1997, TBI was given responsibility for two additional registries: the Out-of-State Parole and
Probation Supervision Registry (transferred to the then-Board of Probation and Parole in 2011) and
the Tennessee Missing Children Registry.*

* In 1998, the legislature instructed TBI to create and maintain the criminal offender and pretrial
diversion database to track offenders applying for and completing pretrial or judicial diversion.?

* Also in 1998, legislation required TBI to quickly perform criminal history checks over the
phone — so-called “Instant Checks” — for gun dealers on prospective gun buyers. TBI was
authorized to charge $10 for each request; previously, local police forces had 15 days to perform
such investigations for a $10 fee.??’

* In 2005, TBI was directed to create the Methamphetamine Registry as a centralized list of people
who had been convicted of meth-related offenses.® In 2014, the registry became the Drug Offender
Registry to include offenses related to opiates and other Schedule II controlled substances.”

» The legislature created the Blue Alert System within TBI in 2011 to send an alert when police
officers are missing, injured, or killed in the line of duty and the suspect is at large.*°

* In 2015, TBI was tasked with creating and putting the Animal Abuser Registry on the internet.*!
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TBI has also been mandated by the legislature to create and maintain several hotlines, including the
Tennessee Internet Criminal Information Center Hotline, to allow members of the public to check whether
a person is on the Sex Offender Registry (created in 1997 and amended in 2004); the Tennessee Instant
Check phone number, operated 7 days a week, 362 days a year, to allow gun dealers to quickly check the
backgrounds of prospective gun buyers (1998); and the human trafficking hotline to report suspected or
known human trafficking (2011).3

In recent years, TBl has been directed to provide training to local law enforcement or other agencies.

In addition to its investigatory and forensic duties, TBI has been tasked with providing various types of
training in recent years and serving as a coordinator for local law enforcement and criminal justice agencies:

* in 2010, TBI was encouraged by the legislature to train local law enforcement about an alert and
recovery process for missing senior citizens;*?

* in 2014, TBI was instructed to prepare an inventory of all rape kits held by local law enforcement
and report to the legislature by September 2014;*

* also in 2014, TBI was required to survey law enforcement and the courts on how to interface
multiple computer systems so that police could serve court documents while making arrests;** and

* in 2015, TBI was instructed to train law enforcement and various agencies on human trafficking.*
Additional agencies were added in 2016 to the list of entities required to receive training.*’

TBI's staffing and funding have grown substantially since its early years.

When the Tennessee Bureau of Criminal Identification was created in 1951, the law specified that the
Director could hire no more than 18 employees in the Field Division (now the Criminal Investigation
Division). The cap was lifted in 1957, and TBI staffing has grown from the limited number of agents in
1951 to 531 total staff in fiscal year 2016.

Over the years, several new divisions have been created in statute within TBI, and staffing has adjusted
accordingly:
¢ The Criminal Intelligence Unit was created within the Criminal Investigation Division in 1997
to collect and share information on gang activity with other law enforcement agencies.

¢ The Narcotics Investigation Division was created in 1998 with “original jurisdiction over the
investigation of all drugs” as a third division of TBI. In addition to the agents already assigned
to drug cases, 16 new agent positions were created, with no maximum number of positions for
the division set in statute.

* The Medicaid Fraud Control Unit was created by executive order and placed within TBI in
1983; the unit was codified in state law in 2004.

* Four additional positions were authorized through 2015 legislation to provide human
trafficking training.

Page 18 SPECIAL REPORT: A Review of the Tennessee Bureau of Investigation — January 2018



LEGISLATIVE HISTORY

Tennessee Bureau of Investigation, Total Positions Authorized, Fiscal Years 1971 to 2016.
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The mix of TBI's funding has changed as the bureau has grown. |In fiscal year 1971, the first year
information is available, the bureau received no federal funding, and depended almost entirely on
state appropriation (97.5 percent of total expenditures). TBI began receiving federal revenue in fiscal
year 1984, presumably in conjunction with the Medicaid Fraud Control Unit, and federal funding has
continued to grow since. Similarly, TBI’s fee collections increased dramatically in fiscal year 1976, and
TBI has helped generate its own funding more and more as existing fees are raised and new fees are
created.

As a result, in fiscal year 2016, TBI relied much less heavily on state appropriation than in its early
years: state appropriation made up only 54.6 percent of TBI’s total expenditures, while fees and other
related revenue made up approximately 30.1 percent, and federal revenue accounted for the remaining
15.2 percent.

Tennessee Bureau of Investigation, Actual Expenditures by Funding Source,
Fiscal Years 1971 to 2016.
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Tennessee Bureau of Investigation, Percentage of Total Actual Expenditures by Funding
Source, Fiscal Years 1971 to 2016.
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Note: Data was not available for fiscal year 1990. Totals reported in the state budget for each category of expenditures may differ from those in
Edison, the state’s accounting software.

Source: Tennessee Public Acts, 77" General Assembly, 1951 regular session, Public Chapter 173; Tennessee Public Acts, 80" General Assembly,
1957 regular session, Public Chapter 134; Tennessee Public Acts, 100" General Assembly, 1997 regular session, Public Chapter 541; Tennessee
Public Acts, 100" General Assembly, 1998 regular session, Public Chapter 1069; Tennessee Public Acts, 103 General Assembly, 2004 regular
session, Public Chapter 673; Governor Lamar Alexander, Executive Order 47, An order transferring the responsibility for investigating fraud in the
Medicaid program from the Department of Public Health and vesting it in the Tennessee Bureau of Investigation, February 11, 1983; Tennessee
Public Acts, 109" General Assembly, 2015 regular session, Public Chapter 503; State of Tennessee, The Budget, fiscal years 1972-73 to 2017-18.
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Mission Creep

Although the Tennessee Bureau of Investigation has significantly expanded in both size and function
since its creation in 1951, much of this expansion has been authorized or mandated in state law. TBI has
voluntarily taken on several non-statutory functions, but in comparing such initiatives to the duties outlined
in state code, the Comptroller’s Office found no evidence of mission creep, or expansion beyond TBI’s core
mission and functions. All of the functions evaluated appeared to either directly support TBI’s required
functions, or to be otherwise consistent with the bureau’s mission:

* While only three of TBI’s seven divisions are created in state law, the remaining four divisions
provide general support functions or serve as an administrative hub for other statutory
duties. The Administrative Services Division, for example, is not authorized in state law, but
houses the bureau’s accounting, human resources, and legal functions. The Criminal Justice
Information Services Division, while similarly not in law, handles statutorily mandated duties such
as fingerprint submissions, expungements, and background checks performed for fees.

* Many of the bureau’s non-statutory functions are incidental to and directly support its
statutory duties. TBI created the Technical Services Unit on its own initiative in 2004. Although
several of the unit’s functions — such as the investigation of online child pornography — are mandated
by law, other functions are not specifically required in statute. These functions, including the
retrieval of evidence from electronics and the operation of TBI’s two airplanes, directly support
TBI’s investigatory functions, however.

* TBI’s remaining functions appear consistent with its mission and duties. TBI is required by
law to provide training on certain topics, such as human trafficking, to local law enforcement and
selected state agencies. In addition to basic training for TBI agents, TBI has voluntarily created
multiple training academies, including the TBI Citizens Academy for members of the community
and the TBI Criminal Justice Academy for college students. While not required by law, these
academies may help the bureau by improving the quality of law enforcement staff, boosting TBI’s
public image, and recruiting future employees.

TBI has seven divisions, three of which are created in state law.

The Criminal Investigation Division is one of the bureau’s two original divisions and was created in law in
1951.%8 Three of its four units are outlined in state code, while the fourth performs several statutory functions:

* The Field Investigation Unit, divided into four regions across the state, was one of TBI’s original
core functions created in 1951. The unit assists local law enforcement upon request and initiates its
own investigations into certain types of crime, such as public misconduct and corruption or human
trafficking.3%4

¢ The Criminal Intelligence Unit was created in law in 1997 to gather information on gang activity
and to compile statistics for the National Incident-Based Reporting System (NIBRS).*' Among other
things, the unit is also involved with Tennessee’s AMBER Alert System, the Missing Children’s
Clearinghouse, and the human trafficking hotline.*

* The Medicaid Fraud Control Unit was created by executive order in 1983 and codified in state
law in 2004. The unit investigates patient abuse and neglect and fraud by Medicaid providers.*#

* The Technical Services Unit, created through TBI’s own initiative in 2004, fulfills several
statutorily mandated duties, including the investigation of online child pornography and coordinating
wiretapping and electronic surveillance for TBI and the majority of local law enforcement.**¢ See
p. 22 and 23 for analysis of the unit’s other voluntary duties.
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The Forensic Services Division, the burecau’s second original division dating back to 1951, contains the
bureau’s three crime laboratories. The division performs various types of forensic testing, including DNA
analysis as mandated in state law.*#

The Drug Investigation Division was created in law in 1998 to “investigate, gather evidence and assist
in the prosecution of criminal offenses involving controlled substances, narcotics, and other drugs.”*
In addition to its duties outlined in state law, the Drug Investigation Division participates in multiple
federally related task forces and federal-state-local partnerships.*

TBI’s four remaining divisions provide general support services or serve as an umbrella for assorted
statutory duties.

Two of the four divisions support TBI’s day-to-day operations:

¢ The Administrative Services Division houses TBI’s accounting, human resources, and legal
functions. The division also handles press releases and media inquiries, internal audit, and procurement.>!

¢ The Information Systems Division maintains TBI’s various registries, data systems and exchanges,
and repositories. Additionally, the division provides technical support for TBI staff regarding
phones, hardware, and software.*?

The remaining two divisions, while not created in law, perform multiple statutorily mandated duties. Within
the Criminal Justice Information Services (CJIS) Division:"

* The Tennessee Internet Criminal Information Center was created by law in 1997 for the
“development, maintenance and updating of an online database, 1-800 Hotline and such other
means as are appropriate to provide easily accessible information to members of the public
concerning persons of interest to the public safety and welfare.”* TBI placed the TICIC within the
Law Enforcement Support Unit in the CJIS Division.>*

e The Biometric Services Center performs three functions required by statute. The Data Quality
Unit handles fingerprint submissions, a duty dating back to TBI’s creation in 1951.% The Criminal
Records Unit processes expungements, as written into law in 1998.5 Finally, the Fee Programs
Unit performs background checks for a fee, as authorized in state code for various entities.>’

¢ The Tennessee Instant Check System was created in statute in 1998 to quickly perform background
checks on prospective gun buyers.*

The Training Division is not mentioned in code, but fulfills several statutory mandates; for example, state
law requires TBI to provide training to local law enforcement and selected state agencies on certain topics,
such as human trafficking.” The Training Division also trains all TBI agents on basic criminal investigation
procedures and firearms.*

Many of TBI's non-statutory functions are incidental to and in direct support of its required duties.

The Technical Services Unit within the Criminal Investigation Division was voluntarily created by TBI in
2004. In addition to investigating online child pornography and coordinating and performing electronic
surveillance, as required by law, the unit also:

 performs digital forensic analysis to support investigations by retrieving evidence from computers
and cell phones and enhancing audio and visual files;

" The CJIS Division became a separate division in July 2017. Previously, these functions were contained within the
Information Systems Division. CJIS staff were transferred from the Information Systems Division.
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* operates TBI’s two airplanes for surveillance and intelligence gathering; and
* operates the mobile command posts to coordinate field operations.®!

These activities directly support TBI’s statutory functions. For example, while TBI is not specifically
tasked in state law with providing digital forensics services, given the rapid development and widespread
use of electronics, such work is necessary to support state and local investigations. Similarly, while TBI
is not authorized in law to buy an airplane, the planes are used in direct support of other authorized duties,
such as surveillance and intelligence gathering.

Additionally, funding has been appropriated for these non-statutory functions. For example, in fiscal year
2005, following the expiration of a federal grant, the legislature appropriated funding for three computer
forensic specialist positions and one secretary; in fiscal year 2017, the legislature funded four additional
agent positions for digital forensics.®*® In fiscal year 2018, the legislature likewise appropriated funding
for TBI’s Pilatus airplane and provided $750,000 of one-time money to purchase a mobile command post.**%

Thus, even though these responsibilities are not specifically listed in law, the provision of state funding
suggests an implicit authorization for TBI to carry out these non-statutory functions.

TBI’s remaining functions appear consistent with its mission and duties.

State law requires TBI to provide human trafficking training to local law enforcement agencies and selected
state agencies. Additionally, although not explicitly described in law, TBI must train its agents regarding
basic investigation techniques and firearm use.

In addition to mandated trainings, TBI has voluntarily created various training academies in recent years:

e the TBI State Academy provides training for law enforcement officers on more advanced and
sophisticated topics, such as undercover investigations, online investigations and computer
intrusions, financial investigations, constitutional law, and interview and interrogation techniques,
at an estimated cost of $27,200 per year;

 the TBI Citizens Academy gives interested citizens a four-week, in-depth look at the bureau’s
operations and investigations at an estimated cost of $1,500 per year;

 the TBI Leadership Academy provides leadership training for senior law enforcement officials
and costs TBI approximately $9,200 per year;

e the TBI Criminal Justice Academy is a week-long immersion program that allows college
students interested in criminal justice or forensics to participate in mock crime scenes and court
proceedings at an estimated cost of $4,500 per year; and

¢ the TBI Director’s Academy was created in 2015 to provide leadership training for prospective
TBI management and costs TBI about $20,000 per year.*-¢

Although none of the academies are required by statute, all support TBI’s mission in some respect. The
State Academy, which trains law enforcement personnel on more advanced topics, is consistent with TBI’s
original purpose to assist local investigators. Additionally, training local agencies on how to better handle
sophisticated crimes may reduce TBI’s degree of involvement in investigating or assisting with such cases.
Providing pre-supervisory training to prospective TBI management through the Director’s Academy may
improve the quality of the bureau’s staff, and college students completing the Criminal Justice Academy
may ultimately go on to a career in law enforcement, perhaps with TBI.

Finally, by providing an educational window into TBI’s operations, the Citizens Academy serves as an
outreach opportunity to members of the community, including several state and local officials who have
completed the program.
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Additional TBI initiatives.

TBI has undertaken several initiatives beyond those outlined in state law:

¢ The Victim Services Coordinator position was created within the Administrative Services

Division in 2015 to support and provide resources to the witnesses and victims of crimes
investigated by TBI. Salary and benefits for the position total approximately $57,500, and travel
costs associated with the position were about $2,600 in fiscal year 2017.

TBI coordinated with the Tennessee Department of Education to create a toll-free school
violence hotline operated 24 hours a day, seven days a week. Staff for the school violence
hotline also answer TBI’s other hotlines; thus, no additional expenditures are incurred for the
school violence hotline.

TBI created the TBI Top Ten Most Wanted program within the Criminal Intelligence Unit and
has apprehended 385 fugitives to date. In fiscal year 2017, TBI paid $9,000 in rewards to
people who provided information leading to arrests.

Twelve to 14 volunteer, non-sworn chaplains support TBI employees, families, and victims of
crime through the Training Division’s chaplain program. While volunteers may be reimbursed
for travel, TBI states that most do not claim travel expenses and costs of the program are
minimal.

Source: Tennessee Bureau of Investigation, Annual Report 2016-17, October 11, 2017, pp. 8, 17, 21, 50, https://www.tn.gov/tbi/article/recent-
publications (accessed Oct. 3, 2017); Brian Senecal, Fiscal Director, Tennessee Bureau of Investigation, email and attachment, Nov. 14, 2017;
Transparent Tennessee, “State Employee Salary Search Results: TBI,” https://apps.tn.gov/salary-app/results?d-16544-p=10&d-16544-0=28&d-
16544-s=3 (accessed Nov. 28, 2017).
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BUDGET AND FISCAL OPERATIONS

Background

This section will provide a brief overview of
the Tennessee Bureau of Investigation’s (TBI’s)
Fiscal Services Unit, a summary of the annual
budget process, and a history of the bureau’s
budget shortfalls and reliance on its reserve
funds for continued operations. Additionally,
this section provides conclusions concerning the
factors that contributed to TBI’s budget shortfalls,
as well as recommendations for consideration.

TBI Fiscal Services Unit

The Fiscal Services Unit of TBI’s Administrative
Services Division provides financial and support
functions for the bureau, such as budgeting
and accounting. In executing its duties, the
Fiscal Services Unit coordinates with F&A,
which acts as the chief corporate office
responsible for state government’s financial

activities, including budget preparation,
financial reporting, financial management,
and information systems administration.

The Annual Budget Process

F&A provides instructions to each agency
every year to compile the necessary information
for the annual state budget. In compiling and
preparing their annual budgets, state agencies
identify potential increases and decreases in
expenditures and revenues. Although estimates
in certain operational fields may vary from
actual amounts, best practice dictates using
historical values and trends in developing
a basis for estimated budget amounts.

Due to the timing of the budget process,
agencies and F&A must estimate the revenues

Internal Controls and Accountability

Unlike other state entities, TBI must maintain a
significant degree of fiscal transparency while
ensuring its investigative operations are not
impaired. Likewise, the balance between public
accountability and organizational independence
requires management’s commitment to a strong
internal control environment.

In Standards for Internal Control in the Federal
Government (the Green Book), which serves as
best practice guidance for non-federal government
agencies, the U.S. Government Accountability
Office states that an “internal control is a process
used by management to help an entity achieve its
objectives.” According to the Green Book, internal
controls help an entity:

* run its operations efficiently and effectively;
* report reliable information about
its operations; and
» comply with applicable laws and regulations.

As noted in the January 2018 performance audit
of the Tennessee Bureau of Investigation,
“‘Management understands the importance of the
bureau’s mission as the state’s law enforcement
agency. Given its commitment to maintaining the
bureau’s elite status, management should hold its
business functions to the same high standards by
developing strong controls that include effective
policies and procedures.” For more information
on TBI’s internal controls, including findings and
observations, please see the 2017 performance
audit report.

and expenditures for the coming fiscal year before they have access to final revenues and expenditures
for the current fiscal year. Given the need to use estimates in the budgetary process, errors can occur
when agencies over- and underestimate revenues and expenditures for the upcoming fiscal year. These
estimation errors are often difficult to identify and correct the following fiscal year; hence, it may take two
years to identify and correct an estimation error.
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In keeping with F&A’s instructions, TBI submits its budget for each fiscal year. This annual
budget includes management’s estimate of revenues and expenditures required to operate
the bureau. A summary of TBI’s budget process timeline is in Appendix I.

The Work Program

F&A provides state agencies with an annual work program, which is a system that

management uses to track the estimated revenues and expenditures associated with specific

line items or functions. There is a work program for each of the agency’s allotment codes, which designate
the agency’s major operating units or programs. State agencies use the work programs to monitor their
operating budgets during the year.

F&A begins the work program process with the prior year’s recurring funding for each budget line item.
For the fiscal year 2017 budget, the budget process began with the fiscal year 2016 final or ending work
program amounts, which include both recurring and non-recurring funding. To arrive at the base budget
for fiscal year 2017, F&A removes any non-recurring funding from the fiscal year 2016 work program and
adds any new recurring appropriations. Agency management then enters forecasted adjustments, including

cost increases and reductions, and submits its base budget
request to F&A.

To demonstrate the differences between an agency’s initial
budget proposal and the finalized work program, TBI’s
initial budget proposals and its finalized work programs
are exhibited in Chart 01.

Next, F&A adjusts the base budget
proposals, with input from agency’s
management, for anticipated increases
or reductions in revenues and
expenditures. F&A then aggregates
the budget proposals from all the
state’s agencies to form the basis of the
Governor’s budget proposal, which is due to the General
Assembly on February 1 of each year. After the General
Assembly reviews the budget proposal, makes necessary
adjustments, and passes the annual appropriations bill,
F&A inputs specific changes from the appropriations bill,
state-wide adjustments, or unexpected federal funding and
then provides a completed work program to each agency
for each allotment code. F&A also uses the completed
work program to enter the revenue and expenditure
estimates into Edison (the state’s accounting system).

Page 26

The work program is a budget
template that F&A provides to state

agencies. The work program is
much more specific than the general
information presented in the annual
budget document and includes discrete
line items such as overtime, travel, and
training.

The work program is an agency’s
working budget, and it includes the
amendments and adjustments that

occurred during the passage of the
annual appropriations bill, as well as all
recurring and non-recurring funding.

An allotment code is a five-digit
number used to designate a program or
programs for budgeting and accounting
purposes. These codes represent
operating units of state government,
and a single code may include all of an
agency’s operations or a subset of its duties.
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Chart 01
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Source: Initial budget proposals from TBI staff and finalized work programs from F&A.

Revenues

The revenues, or funding, necessary to finance state government are collected from a
variety of sources. In compliance with the Government Accounting Standards Board
(GASB), the state presents funding sources in its financial statements in two broad
categories, Departmental Revenues and Nondepartmental Revenues (also referred to as
State Revenues). Section 4 of Chapter No. 460 of the Public Acts of 2016, “Departmental
Revenues,” provides the following definitions for these terms:

0,0
S0

For the purpose of this section “departmental revenues” are defined as (1) earnings or charges for goods or
services; (2) donations, contributions or participation by political subdivisions, foundations, corporations,
firms or persons; and (3) certain state revenues which for budgetary purposes, are treated as departmental
revenues under the provisions of this section, unless otherwise provided in this act or other provisions of
law. State revenues, in contradistinction to departmental revenues, are the proceeds of taxes, licenses, fees,

fines, forfeiture or other imposts laid specifically by law.

F&A’s Department of Accounts further subdivides these revenue sources for the purposes of financial

statement reporting, as exhibited in the following table:

Departmental Nondepartmental (State)

Investment Income (or Loss) ¢ Taxes
Federal Licenses, Fines, and Fees
Department Services Other (miscellaneous)

G The Division of Accounts identifies certain investment income and loss as nondepartmental revenues.
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The annual budget for the State of Tennessee divides revenues into

X Nondepartmental Funding, or
three basic types: state, federal, and other."

State Revenue, is comprised
» State revenues are appropriations, both general and dedicated, EETNRoIREY GO a1 %]
enacted by the General Assembly. Funding is collected by
 Federal revenues are awarded by the federal government in  [REle[SIleIRNE=Talo RERF-Telo]{el o]yt 1(Te)
keeping with national programs and incentives. directly to them and includes

« Other revenues include interdepartmental revenues; current [AatCICIMEGIIITIgEY G Olii T8
services revenues; non-governmental revenues; and revenues [AGAUELIIEN
from cities and counties.

Appropriations are the amounts authorized by the General Assembly to be allocated from a fund to an
allotment code (e.g., appropriating general tax revenue to a specific state agency or program).

General appropriations are drawn from general revenues (i.e., general taxes), whereas dedicated
appropriations are drawn from taxes and fees set aside for a specific service or program (e.g., $50 of
expungement application fees appropriated to TBI).

Interdepartmental revenues are revenues one state agency receives from another state agency. These
funds include reimbursements of shared costs, grant awards, and payments for services.

Current services revenues are funds generated by a specific activity to support that activity. This
includes fees and assessments, gifts, and interest from reserves or endowments. The $10 Tennessee
Instant Check System fee for handgun sales background checks is a current services revenue for TBI.

F&A’s Division of Accounts and Division of Budget determines how revenue sources are defined and
reported.

TBI’s budgeted revenues for each funding type are presented in Chart 02:

Chart 02
TBI Budgeted Revenue Sources by Fiscal Year
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Source: TBI finalized work programs.

H Institutions of higher learning may also have a fourth type of revenue, “Tuition and Fees.”
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As exhibited in Chart 02, for fiscal year 2013 to fiscal year 2017, the majority of TBI’s funding (58 percent)
consisted of state appropriations. TBI received its remaining funding from federal revenues (20 percent)
and interdepartmental and current services revenues (22 percent).

According to F&A, unless statute requires a funding source to be used to offset a specific cost, funding is
exhausted in the following order:

. federal funds;

. county, city, and non-governmental revenues;
. current services revenues;

. interdepartmental revenues;

. reserves; and

. state appropriations.

AN DN AW~

F&A establishes the general order of spending in Item 13 of F&A Policy 4, “Recognition of Revenues and
Expenditures,” as exhibited below:

Order of Spending: When both restricted and unrestricted resources are available for use and
allowable, restricted resources are generally used first and then unrestricted as necessary. Of the
unrestricted resources, the state considers that committed amount would be reduced first, followed
by assigned amount and then unassigned amounts. For projects funded by tax-exempt debt proceeds
and other sources, debt proceeds are typically used first.
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Expenditures

Each year, agencies must also estimate their expenditures, the costs of operating an agency, and
the total estimated expenditures for an organization must match its total estimated revenues.
TBI’s budgeted expenditures for fiscal years 2013 through 2017 are exhibited in Chart 03.

Chart 03
TBI Budgeted Expenditures by Fiscal Year
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Source: TBI finalized work programs.

In the annual budget, expenditures are divided into two components: payroll and operational. Each
agency estimates the total payroll cost, such as salary and benefits, of all full-time, part-time, and
seasonal staff to arrive at a payroll amount. The other costs of an agency, including utilities and
supplies, are grouped together into operational expenditures. Over the past five fiscal years, payroll
costs accounted for 57 percent of TBI’s actual expenditures, while operating costs accounted for 43 percent.

Budget Reductions

To initiate an effort to reduce costs and increase statewide operational efficiency, the Governor,
through F&A, institutes mandatory budget reductions on state agencies.! Budget reductions,
also referred to as budget cuts, are a percentage reduction of an agency’s discretionary base,’
which is composed of recurring general appropriations. When the Governor calls for budget
reductions, F&A distributes instructions to each agency with a target percentage reduction of
its discretionary base (e.g., a 2 percent reduction).

Each agency then submits a reduction plan to F&A and the Governor on how it will meet the
reduction target and how this plan will impact the agency’s ongoing operations.

'Mandatory budget reductions do not apply to certain state agencies of the legislative and judicial branches.
Some such agencies willingly meet percentage reductions even though they are not required to do so.

"The 2017-2018 budget document for the State of Tennessee states that “discretionary appropriations exclude
appropriations from all dedicated taxes and fees, federal aid, and other departmental revenue; and general fund
appropriations for the K-12 Basic Education Program (BEP), pre-kindergarten, constitutionally and statutorily
required salaries of judges, 31 district attorneys, 31 public defenders, and certain programs affecting indigent or
low-income persons.”
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Many agencies offer to reduce staffing, by identifying a specific number of staff positions and the related
payroll expenditures and offering to cut those positions to meet the budget reduction target. F&A and the
Governor can approve the agency’s reduction plan, make an alternative adjustment in its reduction, or
remove the imposed reduction altogether. Budget reductions become official when the General Assembly
passes the appropriations bill establishing the new budget for the agency. The budget reductions impacting
TBI for the past five fiscal years are presented in Table 01.

Other Budget Impacts

Additional Funding and Supplemental Appropriations

When an agency has budget needs that are not met through F&A and the Governor’s budget process, it
may receive additional funding directly from the General Assembly. The General Assembly can amend
the appropriations bill to include additional general appropriations prior to the beginning of the fiscal year,
thereby adding to an agency’s base appropriations. Similarly, supplemental appropriations are additional
appropriations to the original allotment authorized by the General Assembly after the beginning of the fiscal
year. For fiscal year 2017, the General Assembly provided $66.9 million in supplemental appropriations
for various state initiatives, including the $4.2 million supplemental appropriation to cover TBI’s operating
deficit. Either type of legislative action must be initiated by the General Assembly; however, state agencies,
lobbyists, or constituents may present items of interest to the legislators.

Table 01
TBI Budget Reductions by Fiscal Year

Base Discretionary Reduction
Fiscal Year General Total Reductions Percentag
Appropriations e
2013 $ 30,536,500 $ 231,200 0.76%
2014 31,148,400 800,000 2.57%
2015 31,927,200 1,596,500 5.00%
2016 30,118,700 2,125,100 7.06%
2017 29,015,400 - 0.00%
Total: $ 152,746,200 $ 4,752,800
Average: $ 30,549,240 $ 950,560
2013 TBI reduced payroll funding by eliminating six vacant positions.
2014 TBI reduced operational and equipment expenditures.
TBI increased collections of dedicated revenue and replaced general fund
2015 appropriations with increased collections in the Drug Testing Fund.
2016 TBI reduced operational expenditures apd_increased the estimate of current
services revenue to offset state appropriations.
2017 The proposed cut would have eliminated 10 TBI agents and was not imposed.

Source: The budgets for the State of Tennessee for fiscal years 2013 to 2017.
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Budget Reversions —

The Governor may call for budget reversions to reduce costs and to increase efficiency. Reversions are
unspent funds (over-appropriations) that go back to the general fund at the end of the fiscal year. While
reductions are included in the budget proposal, the reversion targets are set by F&A but are not included
in the annual budget proposal. The amounts reverted by TBI each year between fiscal year 2013 and fiscal
year 2017 are presented in Table 02. Due to the highly technical and complex nature of the budget process
and the calculations of budget reversion amounts and of reserve fund balances, the Comptroller’s Office
gained an understanding of these processes but did not verify the amounts calculated and reported by F&A.
The Comptroller’s Office could not obtain sufficient documentation from either F&A or TBI to verify the

Table 02
TBI Reversion History for FY 2013 to FY 2017

Fiscal Year Reversion Target F&A Reported

Reversion
2013 $ 500,000 $ 2,862,415
2014 750,000 911,549
2015 650,000 3,747,816
2016 650,000 620,563
2017+ 650,000 -
Total: $ 3,200,000 $ 8,142,343
* After the Identification of the budget shortfall for fiscal year 2017, F&A elected
to eliminate TBI's $650,000 budget reversion target for that fiscal year.

Source: F&A

bureau’s reversion history provided by F&A. According to the TBI Fiscal Director, these reversion amounts
may be inaccurate; however, F&A has never officially reported actual reversion amounts to his office.

Reserve Funds

Reserve funds and carry forward funds are statutorily created accounts to capture specific dedicated
appropriations and current services revenues. The General Assembly sets in statute the
appropriate use of these funds, and the balance of these accounts may be carried forward
from one fiscal year to the next instead of reverting to the state’s general fund. TBI’s four
reserve funds and its carry forward fund are exhibited in Table 03.%

K The fees for conducting handgun permit background checks are collected in a carry forward fund account. The guidance for
specific reserve fund accounts and carry forward fund accounts is established in state statute, and the difference in terms is minor
and relates to the process by which positive balances transfer to the following fiscal year.
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Table 03

TBI Reserve Fund and Carry Forward Fund Accounts

Fund
Expungement and
Diversion Database
Fund

Handgun Permit
Fund

TBI Drug Chemistry
Unit Drug Testing
Fund

TBI Toxicology Unit
Intoxicant Testing
Fund

Tennessee Instant
Check System
(TICS) Fund

Tennessee Code
Annotated
Sections 38-6-118 and

40-32-101(d) et seq.

Section 39-17-1351(p)
et seq.

Section 39-17-420(h)
et seq.

Section 55-10-413(f)
et seq.

Section 39-17-1316(e)
et seq.

Revenue Source
$50 for processing
expungement
applications and $100
for processing pretrial
diversion requests
$15 for conducting
background checks for
handgun carry permits

$250 for drug
convictions, assessed
upon conviction, and
collected by county
clerks

$250 for driving under
the influence
convictions, collected
by county clerks

$10 for conducting
handgun sales
background checks

Use of Funds
To fund personnel, purchase
equipment, provide training,
and any other purpose to
increase overall TBI
operational efficiency.
For the sole purpose of
updating and maintaining
TBI’s fingerprint criminal
history database.
To fund forensic scientist
positions and equipment to
analyze blood samples. TBI
may use surplus funds for

overall operational efficiency.

To fund forensic scientist
positions and equipment to
analyze blood samples. TBI
may use surplus funds for

overall operational efficiency.

To fund the costs associated
with conducting background
checks. Excess money shall
be appropriated by the
General Assembly to TBI for
other law enforcement-
related purposes.

Source: Tennessee Code Annotated.
Analysis
Budgeted and Actual Expenditures

The Comptroller’s Office analyzed TBI’s budgeted and actual expenditures for fiscal year 2013 through
fiscal year 2017. Since fiscal year 2014, TBI’s actual expenditures have exceeded budget estimates, as
demonstrated in Chart 04.

Chart 04
TBI Finalized Work Programs and Actual Expenditures by Fiscal Year
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Source: TBI finalized work programs and Edison accounting records.
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F&A’s Administration of TBI’'s Reserve Funds

Each year in the appropriations bill, the General Assembly provides for the appropriation of funds from
reserve fund accounts, dictating such appropriations at a “sum sufficient” to ensure compliance with
pertinent Tennessee Code Annotated provisions. Through the appropriations bill, the General Assembly
authorizes the Commissioner of F&A to appropriate and allot the amount from the reserve funds to TBI
for their statutorily dictated purposes, which includes general operational efficiency. To draw upon these
funds, the bureau must submit a “sum sufficient letter,” requesting the Commissioner of F&A to authorize

the appropriated allotment of funds.

Exhibit 1
Excerpt from Sum Sufficient Letter

MEMORANDUM

To: Honorable Larry B. Martin, Commissioner
Department of Finance & Administration

From: Mark Gwyn, Director/%

Date: June 4, 2015

Subject: Request for Sum-Sufficient Allotment

In accordance with Section 9, Item 37 of the Appropriations Bill, | respectfully
request that a budget increase be granted to the Bureau’s FY 14-15 budget by
the amount of $4,500,000. This increase will provide sum-sufficient from
revenues and reserves for criminal history records checks for firearm purchases,
and criminal history records checks for employment requirements. Below is a
breakdown of the requested allotment.

Account Code Description Amount

71600 Equipment $4,500,000
68080000 TICS $2,500,000
68080000 Record Checks $2,000,000

Additionally, the appropriations bill may authorize the Commissioner of F&A to deny certain carry
forward amounts of reserve and carry forward funds and transfer these amounts to the general fund,
“sweeping” the balances of these accounts. Since 2008, the Commissioner of F&A swept various
amounts from TBI’s reserve and carry forward funds to ensure the timely closing of the state’s fiscal
year. In response to the financial crisis of 2008, the Commissioner swept the following
S,
\ amounts from TBI reserve and carry forward funds.

Again, in November 2014, the Commissioner of F&A swept $6,173,342 from the Handgun
Permit Fund, allowing only $300,000 to be carried forward. While TBI could not use the
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Table 04
TBI Reserve Sweeps for Fiscal Year 2009

Amount Transferred to

Account General Fund
Expungement and Diversion Database Fund S 431,918
Handgun Permit Fund 1,638,136
TBI Toxicology Unit Intoxicant Testing Fund 1,060,570
Tennessee Instant Check System Fund 1,688,815
Total Amount: S 4,819,439

Source: TBI carry forward and reserve fund letters.

Handgun Permit Fund to finance general operations, the bureau had maintained these funds for the eventual
replacement of the current fingerprinting information system, the Automated Fingerprint Identification
System, as required by statute. Because of the sweep, TBI no longer has provisions for system replacement
and will have to seek state appropriations when the need arises.

TBI’s Reliance on Reserve Funds

To compensate for mandated budget cuts and reversions, and for its increased expenditures, TBI has
relied on various reserve funds to finance its mission activities and to ensure continued operations. Based
on discussions with TBI personnel, including the retired TBI Deputy Director, the bureau unofficially

incorporated its reserve accounts into its budget each year to cover increased operational

costs, budget reductions, and budget reversions. TBI, in essence, annually expects to

operate at a budget shortfall with its reserve accounts filling the gap between revenues é
Y

and expenditures. Specifically, the bureau uses its reserve funds to avoid layoffs and
operational gaps while still meeting budget reduction and reversion targets mandated
by F&A and the Governor. @
Over the last five fiscal years, TBI’s reliance on reserve accounts, coupled with the sweep of its Handgun
Permit Fund, has greatly diminished these reserve account balances, as exhibited in Chart 05.

With the exception of the Handgun Permit Fund, state statute provides broad guidance on the use of
reserve account funds. TBI may, therefore, use any positive balances to cover many of its recurring
expenditures. As reported by the retired Deputy Director, he met with F&A’s then-Director of Budget™ in
2008, and the two agreed that the use of reserve funds to overcome budget reductions and
meet reversion targets was acceptable and in compliance with pertinent 7ennessee Code
Annotated. TBI has since relied on this direction to fund its operations, and, each year
when it is necessary, submits a “sum sufficient” authorization request to F&A to utilize the
bureau’s reserve account balances for these purposes. TBI requested such an authorization
in the previous four fiscal years, from fiscal year 2014 to 2017. See Conclusion 3.
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Chart 05
TBI Reserve and Carry Forward Fund Account Balances by Fiscal Year
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In fiscal year 2015, the reserve fund for the TBI Toxicology Unit Intoxicant Testing Fund fell
to a negative value due to overspending and decreased revenues. Likewise, in fiscal year
2017, the reserve fund for the Tennessee Instant Check System fell to a negative value.
Source: TBI carry forward and reserve fund letters.

F&A’s Review of TBI's Fiscal Operations

In October 2016, the TBI Fiscal Director identified a budget shortfall for fiscal year 2017 and issued a sum
sufficient letter requesting F&A’s authorization to use the bureau’s reserve funds to cover this shortfall.
Instead of immediately authorizing the allotment as in the past, F& A Budget Coordinator began a review of
TBI’s budget shortfalls. TBI and F&A jointly determined that the bureau’s expenditures for fiscal year 2017
would exceed its revenues by $4.2 million; additionally, they identified that the budget shortfall would be
repeated in fiscal year 2018. To address F&A’s budget shortfall concerns and to ensure continued operations
and mission fulfillment, TBI requested a one-time supplemental cost increase in its appropriations, as well

as a recurring cost increase in appropriations.

After TBI and F&A identified and communicated the revenue budget shortfalls of fiscal years 2017 and
2018 to the General Assembly, F&A, with the cooperation of TBI, conducted its own limited review of
the bureau’s administrative and fiscal operations for fiscal year 2013 to fiscal year 2016 in January and
February 2017. After performing its review, F&A made the following recommendations to TBI:

The Commissioner of F&A determined not to pursue the recommendations to move TBI’s Fiscal Services
and create additional allotment codes until after the Comptroller’s Office’s review. See Conclusion 3.

M The former Director of Budget retired in 2013.
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Additional Measures

During legislative committee hearings in February 2017,
legislators asked TBI for a plan to use a single, non-recurring
appropriation to stabilize the bureau’s operations, and the TBI
Director recommended the purchase of the then-leased Pilatus
airplane® to remove the recurring lease payments and to provide
more financial stability to the bureau. The funds that would have
gone to the airplane’s lease payments could be repurposed to other
areas of TBI’s operations.

In a cost increase, an agency requests

additional budgeted appropriations to

implement statutory requirements, to
compensate for revenue reductions, to
initiate new programs, or to enhance its

base funding level.

F&A’s Recommendations for TBI Additional Funding and Operational Efficiencies

Increase the fiscal year 2018 recurring appropriation to $3.1 million, an increase of $1 million
from the original proposed budget.

Eliminate TBI's $650,000 budgeted reversion target in fiscal years 2017-2020 at which time F&A
and TBI will jointly determine if the TBI budget is then in a position to absorb a reversion target
and if so, the amount.

At no cost to TBI, F&A’'s Small Agency Accounting Unit will absorb TBI’s fiscal transactions in fiscal
year 2018 with TBI maintaining all current FTEs [full-time employees] as well as the associated
funding. At TBI’s discretion the funding and FTEs can be reallocated to operational needs.
o The estimated savings to be repurposed are approximately $500,000 assuming some
positions and funding remain to continue TBI budget operation. It could possibly be more.

With the assistance of F&A, TBI will separate the single allotment code (348.00) when submitting
the fiscal year 2019 budget to provide better transparency and insight into the allocation of funds
for TBI operations.
o F&A will include transfer authority language in the FY 2019 and beyond appropriations
bill to allow funds to be transferred between the new allotment codes.

1. Both TBI and F&A should commit to improve communication during the budget process to
ensure TBI performs its financial activities effectively and efficiently and provides full
disclosure of TBI’s financial health and funding needs.

The goals of the State of Tennessee’s financial activities are to ensure transparency, to promote cost-
effectiveness, and to meet the needs of the state’s citizens. As an agency whose charge
is to protect the citizens of Tennessee and to provide services to local law enforcement
agencies, the operations of TBI are especially critical. To achieve its mission, TBI’s
management must monitor and track its financial activities and provide key state leaders
and the General Assembly with the status of its financial health and its financial needs.

Based on the Comptroller’s Office’s review of TBI’s financial activities and communications with all
key parties, TBI has monitored its budgeted activities to the extent it had access to the information. The
Comptroller’s Office also found that TBI has generally complied with F&A budget directives and has
properly identified its own budget shortfalls.

N For more details about this transaction, see the Airplane Procurement sub-section on page 55.
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Based on discussions with members of the General Assembly and legislative budget analysts, members
of the General Assembly have expressed concerns that TBI circumvented the budget process. These
sentiments suggested that TBI did not present its full needs to the Governor and F&A and instead asked
the General Assembly directly for additional appropriations. Based on meetings with F&A’'s Deputy
Commissioner and the Director of Budget, F&A management echoed these comments and believed
that TBI had gone directly to the General Assembly to request appropriations instead of following the
prescribed budget process.

Per TBI management, though, TBI has never approached the General Assembly to request additional
appropriations. The TBI Legislative Liaison and the TBI Director both stated that legislators have
reached out to the bureau, often in informal settings, and asked what the bureau needed. The General
Assembly may also be alerted to the bureau’s needs through constituents, lobbyists, concerned parties
(such as local law enforcement agencies), and reports appearing in the media. When asked, TBI
provides suggestions or ideas, but according to bureau management, TBI has followed the budget
process as dictated by F&A.

The Comptroller’s Office could not verify the nature of these discussions because such discussions
were not documented.

Specifically, TBI fiscal staff had identified the budget shortfall for fiscal year 2017 in October and November
of 2016 because of its own routine financial monitoring activities, which included a comparison of budgeted,
historical, and actual amounts. Once TBI found the budget shortfall, fiscal staff promptly communicated
the potential amounts to F&A’s Division of Budget.

The state’s budget and accounting processes are highly technical and structured and require expertise
to ensure accuracy, transparency, and efficiency. To achieve these goals, all parties must prioritize
communication and commit to adequate disclosure. Given that F&A is responsible for a critical part of the
budget process, it is imperative that F&A provides state entities with all budget information and changes
throughout the budget process. TBI fiscal staff and F&A’s Division of Budget should work closely to
ensure the bureau receives all the information necessary for budgetary decisions and estimates so that TBI
management can properly monitor its reserve fund accounts and better estimate its future needs.

Another challenge for TBI’s fiscal staff relates to el Caril:
monitoring and managing the reserve funds. Because the
process for reporting the amounts to be carried forward
each year and spending from the reserve accounts is highly BRI IoteTe R ERe RN C = h= e e 9
technical and complex, TBI fiscal staff must have access to “Management should use quality information
all information available, which includes an audit trail from [RCIEIe A= a TR 011144 I0] o] (=Tel [\ S IWAC I
F&A for each reserve or carry forward account, complete [RUeEEIETJylglelo= el Sl Cli ETReeT 1 {e]R
with all post-closing adjustments. Based on discussions [RMEUECEIEIESCVRelERINEEERREE]
with both TBI and F&A, F&A has not provided TBI fiscal [RSAICIEECANCHEIECIDACUEIE S
staff with this audit trail in the past. TBI relies on its own [ikie timely manner based on the identified
calculations of reserve balances, which are reviewed and [RARSAUEUSINELTIEUEICN

approved by F&A’s Division of Budget and Division of

Accounts, but which do not include a reconciliation to the amounts later reported by F&A.

Information and Communication
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2. TBI’s forecasted expenditures and revenues were not reflective of historical trends,
exacerbating its budget shortfalls.

Given the unique needs in the field of law enforcement and investigation, TBI’s annual budget
is especially difficult to forecast. Since public sentiment and law enforcement trends evolve
rapidly, the public need for the services offered by TBI can change from year to year as certain
crimes and investigations become more prevalent in the state. However, TBI and F&A can still
develop a budget that more closely reflects historical expenditures and revenue sources. TBI’s
budget requests diverted from historical trends, resulting in understated forecasted expenditures and
overstated forecasted revenues.

' According to TBI work programs, Edison accounting information, and discussions
a with key personnel from TBI and F&A, the bureau’s expenditure estimates were

lower than historical values and have been significantly less than actual expenditures,
M & scxhibited in Charts 06, 07, and 08.

Likewise, since fiscal year 2014, the budgeted revenues for expungement and diversion
application processing fees were significantly overstated, as exhibited in Chart 09.
Based on discussions with the TBI Fiscal Director and a review of TBI’s finalized work
programs, the bureau and F&A lowered the estimated revenue amount for expungement
and diversion application fees. The revenue estimates in TBI’s finalized work programs
for fiscal years 2016 and 2017 were lowered to $2,907,200 and $1,407,200, respectively.
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Chart 06
TBI Overtime Expenditures by Fiscal Year
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Source: TBI finalized work programs and Edison accounting records.
Chart 07
TBI Travel Expenditures by Fiscal Year
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Source: TBI finalized work programs and Edison accounting records.
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Chart 08
TBI Motor Vehicle Maintenance Expenditures by Fiscal Year
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Source: TBI finalized work programs and Edison accounting records.

Both TBI and F& A should have detected and corrected material estimation errors during the budget process.

Chart 09
Budgeted and Actual Dedicated Appropriations for
Expungement and Diversion Applications by Fiscal Year

$6,000,000 $4,907,200 $4,907,200 $4,907,200 $4,907,200
$5,000,000 < < ®

$4,000,000
$3.000.000 $2,028,800 $2,443.800  $2,388,000  $2,423,400 $2,256,500
b 9 +
$2,000,000 —— —
$300,000

$1,000,000

$0

FY 2013 FY 2014 FY 2015 FY 2016 FY 2017

=@®—RBudgeted ==@=Actual

Source: TBI finalized work programs and Edison accounting records.

For the December 2017 performance audit of the Tennessee Bureau of Investigation, the
Comptroller’s Office performed a review of expungement revenue collections between May 1, 2014, to
July 31, 2017. Based on this review, the following observation was noted:

Observation 2: Management did not ensure that the bureau collected all expungement revenue.

As noted in the report, “the Fiscal Services Unit did not reconcile the expungements processed by the
criminal records unit with revenues and agency fee reports from the local court systems. As a result,
management could not be assured that it collected all expungement revenues.” TBl was unable
to reconcile its expungement data with the data housed in the Administrative Office of the Courts’
information systems. Beginning in March 2017, TBI's Criminal Records and Fiscal Services units have
worked with the Administrative Office of the Courts to remedy the deficiency.
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In the budget process, F&A creates the work program for the agency, including revenue and expenditure
estimation amounts, from the prior year’s work program. The agency reviews and submits any revisions
to the base budget to F&A for review, approval, and incorporation into the Governor’s

budget proposal. Due to the timing of the budget process, both F&A and TBI must rely

on incomplete information. As noted in the annual budget process overview exhibited \ ! y

in Appendix I, to estimate items for fiscal year 2017, F&A and TBI only have actual

amounts for fiscal year 2015 and estimates with only three months of data for fiscal year

2016; therefore, a forecasting error made for fiscal year 2016 can be repeated in fiscal S
year 2017 before actual data is available at the end of fiscal year 2016.

3. TBlrelied on its reserve funds for ongoing operations instead of requesting cost increases
during the budget process.

As noted in the background section, each year since fiscal year 2014, TBI has unofficially incorporated
its reserve funds into its budget process. The Comptroller’s Office was unable to determine how much of
each reserve fund went to the funds’ primary operational expenditures or to general operational efficiency;
however, reserve funds’ revenues fell below expenditures since fiscal year 2014, as exhibited in Chart 10.

Management stated that the practice of using reserve funds has allowed TBI to avoid layoffs and
operational gaps that would otherwise have occurred due to its mandatory budget reductions and
reversion targets. TBI management added that it was their belief that cost increases, or increases
to the base budget, would not be approved during the Governor’s budget process. Therefore, TBI
used the resources it could access, including reserve funds, to operate.

Chart 10
Total Reserve Revenues and Expenditures by Fiscal Year
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Source: Edison accounting records.

Page 42 SPECIAL REPORT: A Review of the Tennessee Bureau of Investigation — January 2018



BUDGET AND FISCAL OPERATIONS

In the previous five years, TBI has only requested one cost increase during the budget process. In
its budget request for fiscal year 2017, submitted in October 2015, TBI requested a cost increase to
fund six additional agents (see Exhibit 2). According to TBI management, F&A initially approved
the request, but it was ultimately not included in the Governor’s budget proposal. Afterward, the
General Assembly provided additional appropriations to fund four of the six originally requested

positions.

Exhibit 2
Excerpt from TBI’s Fiscal Year 2017 Budget Submission Requesting Additional Agents

348.00 Tennessee Bureau of Investigation
348.00 Tennessee Burean of Investigation

Tennessee Budget Request System
Fiscal Year 2016-2017 Program Cost Increase Request Detail

Priority: 1 Address Digital Forensics Caseload Increase
Dept Grp: UNASSIGNED
Expenditures Funding
Regular Salaries: $367,200 Awards & Indem.: $0 State Appn.; $1,324,500
Longevity: $7.200 Grants & Subsidies: $12,200 Federal Revenue: $0
Overtime: $0 Unclassified: $60,000 Counties: $0
Benefits: §99,900 Inventory: s0 Cities: $0
Travel: $18,700 Ev-v: $318,000 Nco-om; 50
Printing & Dupl.- 0 : $0 Current Services: s0
Uil & Fuel: $300 Buildings: $0 Inter-Dept.: $0
C ioas: Discounts Lost: 50 Reserves: $0
) Highway Const.: s0
Maintenance: 50 A pot Positions
Prof. Sves-3rd Py : $152,600 Training: -

Supplics: $177,000 Computer Related: $13,500 Full-Time: [

Remtals & Ins.: 0 Plv;:;u-& Agys: $57,900 Plt-Tm 0

Motor Veh. Oper.: £37,500 Retirement: % Saenst: 0
S.mry Personnel Total: $474300 Total Funding: 51,324,500

Other Total: bt Total Positioas: 6

Total Expenditures. : $1,324900
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4. Increased F&A oversight could threaten TBI's independence.

Background

In its February 2017 review of TBI’s fiscal activities, F&A recommended absorbing the bureau’s Fiscal
Services into its Centralized Accounting Division. F&A also recommended dividing TBI’s one allotment
code into separate codes to improve financial transparency and monitoring. Considering TBI’s statutory
independence and the potential control F&A could exert over the bureau’s operations through its financial
activities, increased F&A oversight could impair TBI’s mandated independence from the legislative and
executive branches, which is necessary for the bureau to be able to independently investigate elected officials,
including members of the General Assembly and the Governor.

Centralized Accounting

In June 2013, the Governor issued Executive Order 30, “An Order Regarding Centralized Accounting by
F&A,” thereby establishing centralized accounting for the purposes stated in
Exhibit 3.

Exhibit 3

Excerpt from Executive Order 30

WHEREAS, centralized accounting will greatly enhance the ability to maintain and close the accounting
records to prepare timely interim reports and timely comprehensive annual financial reports; and

Centralized Accounting, housed within F&A, established a schedule to absorb the fiscal services of various state
agencies into F&A. Within this list of agencies, the Governor included TBI, but since the bureau’s management
disagreed with the Governor’s authority to move its fiscal services, F&A did not pursue the transfer of any of
TBI’s financial activities at that time.

In its February 2017 recommendations for improving TBI’s fiscal operations, F&A again broached the topic of
pooling TBI’s Fiscal Services Unit into Centralized Accounting. Based on the review of current TBI statutory
organization, the Comptroller’s Office believes that this oversight is improper and would infringe upon TBI’s
activities as an agency independent of the executive branch. This change would give F&A, an executive agency,
direct control over TBI’s fiscal activities, and as such, the
Governor could exert influence over TBI’s operations.

Allotment Codes and Transferring Funds

Many state agencies have multiple allotment
codes. These codes represent an agency’s
discrete units or programs. If an agency has
more than one allotment code, it may need
to transfer funds from one allotment code
to another, for instance, to compensate a

Additional Allotment Codes

Currently, TBI uses one allotment code for its financial
reporting. In February 2017, F&Arecommended dividing
TBI’s operations into the following three allotment codes

to increase transparency and accountability for financial
reporting: administration, investigation, and forensic
sciences. Based on F&A’s analysis, administration costs
would remain static each year, whereas investigation
and forensic sciences would fluctuate. The additional
allotment codes would demonstrate which of the two
areas, investigations or forensics, would be in greater
demand and which would draw on specific revenue
sources. In its recommendation, F&A suggested that
transfer authority between TBI’s allotment codes should
be delegated to the Commissioner of F&A.
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revenue shortfall in one unit with the funding
from another.

Typically, to transfer funds between allotment
codes, an agency requires the approval of
both the Speaker of the Tennessee House
of Representatives and the Speaker of the
Senate. In the annual appropriations bill, the
General Assembly grants the Commissioner
of F&A the authority to transfer funds
between specific allotment codes to expedite
the administrative process.
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Under current statute, the TBI Director would have to request a fund transfer from one allotment code to
another. Since either the Speakers of the House and Senate or F&A must approve the transfers between
allotment codes, the Speakers and/or F&A would exert direct control over TBI funding decisions, thus
jeopardizing the bureau’s independence when investigating elected officials of either
branch. Based on the review of the F& A Commissioner’s current transfer authorities, the
Office of the Attorney General and Reporter (a judicial branch agency) and the Office of
the Comptroller of the Treasury (a legislative branch agency) were not included in F&A
Commissioner’s current transfer authority provisions; instead, these agencies require the
\ standard approval from the Speakers.

TBI Fiscal Management

Although the Comptroller’s Office disagrees with increased F&A oversight, the office does recommend
overall that TBI management adhere to established statewide policies and procedures for general
administrative operations, including the statewide policies established by F&A and the Department
of General Services’ Central Procurement Office. By electing to follow these statewide policies and

procedures for budget, procurement, human resources, and other similar administrative policies, TBI
management can benefit from effective and efficient government practices without compromising its
investigative and law enforcement mission. As an alternative, TBI could develop its own policies that
are as stringent as the established statewide policies.

5. TBI should continue its efforts to monitor and strengthen its revenue collection activities.

State statute provides certain fee collections as a funding mechanism for TBI; however, these fees are
actually collected by other state agencies, requiring TBI fiscal staff to coordinate with those agencies to
track the revenue and fee collections it will receive each fiscal year. For instance, TBI directly benefits
from the Intoxicant Testing and Drug Testing fees, which the Department of Revenue collects and holds
in reserve until the end of the year. As a result, TBI fiscal staff must obtain and incorporate revenue
information when estimating its budget needs each budget cycle.

The Comptroller’s Office also found that TBI fiscal staff have been challenged to track and reconcile
some fees to the budgeted funding source when TBI provides services. These fees, including drug testing,
intoxicant testing, criminal expungement, and diversion request fees, have been classified by F&A’s Division
of Accounts and reported as dedicated state appropriations, even though such fees are for current services.

Although the difference in terms may seem minor, the differences impact TBI fiscal staff’s ability to track
and monitor fees that are associated with reserve and carry forward accounts. These reserves and carry
forward accounts also require careful monitoring in the budget process. Based on the review of TBI’s fee
classifications, F&A established a specific account for sex offender registry fees so that (@)

total payments could be tracked, but this account was not used. Following discussions with i

the Comptroller’s Office in October 2017, F&A activated the account code in the Edison

accounting system.

Since fiscal year 2013, TBI’s actual interdepartmental revenues have increased from $2.5
million to $6.2 million, as shown in Chart 11.
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Chart 11
Interdepartmental Revenue
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Source: Edison accounting records.

Even though interdepartmental revenues have increased, the Comptroller’s Office identified certain areas
in which TBI could strengthen its revenue collections.® One example involves Sex Offender Registry fees.

The Tennessee Department of Correction remits Sex Offender Registry fees to TBI. When TBI special
agents and the TBI Fiscal Director compared receipts of Sex Offender Registry fees to the number of sex
offender convictions in October 2016, though, they determined that TBI had not received the full amount
of revenues it was due.

According to the TBI Fiscal Director and the Department of Correction’s Chief Financial Officer, TBI,
the Department of Correction, and F&A are jointly working to remedy the reporting deficiencies that have
resulted in lost interagency revenues. Because of the limitations of the Department of Correction’s and
TBI’s information systems, neither agency could determine the amount of unremitted payments prior to
July 1, 2012. After a review of its procedures and reporting, the Department of Correction decided to
transfer $75,000 to TBI for previously unremitted fees from July 1, 2012, through July 1, 2017."

S T L i For the December 2017 performance audit of the Tennessee
Bureau of Investigation, the Comptroller’s Office performed a
. . review of Sex Offender Registry fee collections between May
RIEEEinCIGIBEC TS O | 5014, to July 31, 2017. Based on this review, the office
activities by reviewing other fees RENIEOROERI VIRt R

and revenues collected by other
departments.

to monitor and strengthen its

Finding 2: The Criminal Intelligence Unit and the Fiscal
Services Unit lacked sufficient procedures for collecting sex

offender registration fees from registering agencies and did
not always follow existing procedures, resulting in uncollected
fees.

As noted in the report, “When management does not ensure
that it collects the bureau’s portion of the sex offender
registration fees from registering agencies, it risks losing
funds that could be used to defray its expenses and further
the bureau’s mission.”

O To form this conclusion, the Comptroller’s Office reviewed interdepartmental transfers and interviewed key TBI personnel.
P The $75,000 amount was provided by the Department of Correction’s Chief Financial Officer. The Comptroller’s Office did not
perform audit procedures to verify the accuracy or sufficiency of the remedial amount.
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APPENDIX I
Timeline for the Budget of July 1, 2016 through June 30, 2017

F&A provided instructions to agencies on how to submit their budget
requests. These requests used the recurring funding included in the
prior year’s work program as a starting point.

August-
September
2015

October 1 Agencies submitted final budget requests, including proposed budget
2015 ’ increases, to F& A Budget Office.

Select agencies presented their budgets to the Governor.
November-
December Agencies appeared before the Governor and F&A officials for official
2015 budget hearings.

The Governor’s proposed budget was presented to the

D gy Il General Assembly

2016

The General Assembly approved the budget and passed the

April-May appropriations bill.

2016

F&A Budget Office constructed the work program for each agency to
June-August ) add all legislation and amendments passed by the General Assembly for
2016 the current budget.

September

2016 F&A distributed the completed work program to each agency.
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APPENDIX II
Tennessee Bureau of Investigation
Administrative Services Division Organization Chart

TBI Director

Executive
Officer

Executive
Administrative gi?g;toyr
Assistant

Public

Inf%rmggon Assistant

Director

Audit Director
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Services

Human Professional

Resources Standards
Director Unit

Internal
Affairs

Accreditation

Source: Obtained from the TBI Internal Audit Director.

Fiscal Director

Fiscal
Services

Property &
Supply
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PROCUREMENT OF THE PILATUS AIRPLANE

The following discussion describes the timeline and history of the Tennessee Bureau of Investigation’s
(TBI) eventual procurement of the Pilatus airplane. During the procurement process,

TBI initially coordinated with F&A and later with the Central Procurement Office

' ‘ (CPO) housed within the Department of General Services. Whereas F&A acts as the
N chief corporate office of state government and provides services in budget preparation,

'I,’ financial reporting, financial management, and information systems management,

CPO is responsible for procuring goods and services and creating cost savings while
ensuring transparency and accountability in the procurement and contracting process.

In 2008, TBI began its research to identify an airplane to
supplement its aging Cessna Skylane, which was procured
in 1999, and to remove its reliance on the Tennessce NSO RERT e RN R I A IE IR LT
Department of Transportation’s Cessna 208 Caravan. TBI et Yot ot B sttt B
eventually selected a Pilatus PC-12NG with an integrated Iy ireuer e S Rt e e g
sensor platform, a significant upgrade to its existing
aviation program. Given TBI’s specific needs, the airplane
procurement was proprietary in nature. CPO Policy
2013-003, “Non-Competitive Procurement,” states that a
proprietary procurement occurs when a required good or
service is restricted to a particular manufacturer. Despite
this restriction, a proprietary procurement may still be
competitive when the good or service is available through
multiple distributors. In the case of the Pilatus airplane,
although the procurement was limited to a specific make and
model of airplane, multiple vendors could sell or lease the aircraft to the state. The proprietary procurement
process is summarized in Appendix V.

otherwise acquiring any goods or services.

It also includes all functions that pertain to
obtaining any goods or service, including the
description of requirements; the selection and
solicitation of sources; the preparation and
award of a contract; and all phases of contract
administration.

Potential Purchase of the Pilatus Airplane

After its initial 2008 research, TBI initiated preliminary discussions with F&A in 2014
to secure funding to purchase the Pilatus airplane outright.? It is unclear why TBI and
F&A did not also engage CPO in these preliminary discussions. As a general rule, while
CPO encourages agencies to engage with them early in a procurement process, it is not
required during preliminary and exploratory phases. At the time of TBI’s preliminary
procurement discussions, the State of Tennessee was experiencing a financial crisis. In
reaction to the state’s financial concerns and in order to close the state’s books, F&A
mandated statewide budget cuts and swept state agencies’ reserve funds.® Given the statewide financial
situation, TBI and F&A deemed that a direct purchase of this magnitude was not feasible; therefore, TBI
pursued a lease of the airplane instead.

@ Because of the extensive customization of the Pilatus airplane, the Comptroller’s Office was unable to determine the

market value of a brand-new airplane.

R In November 2014, F&A denied TBI the option to carry forward $6,173,342 in TBI’s Handgun Permit Fee account. Pursuant
to Section 39-17-1351(p)(1), Tennessee Code Annotated, such funds “shall go to the bureau for the sole purpose of updating and
maintaining its fingerprint criminal history database.” As such, F&A’s action to sweep this TBI reserve had no direct impact on
the airplane procurement process.
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PROCUREMENT OF THE PILATUS AIRPLANE

Attempted Procurement of a 10-Year Capital Lease

In July 2014, TBI engaged CPO and began the procurement process to obtain a capital lease of the Pilatus
airplane. The capital lease was intended to cover a 10-year period, at the end of which
y | the lessor would transfer ownership of the airplane to TBI. After evaluating the “best and
final offer” (BAFO)® from each of the three bidders, CPO awarded the lease contract to the
winning bidder in August 2014. The winning vendor and CPO agreed to the basic terms
presented in the winning vendor’s BAFO, including the structure and amount of payments,

WV as exhibited in Table 05.

Table 05
Capital Lease Best and Final Offer

Payment Amount

Monthly Payment Amount (Rounded): $ 73,318
Times Number of Months: 120
Total Payment Cost: 8,798,175

Add Purchase Option: 1
Total Cost: $ 8,798,176

After awarding the winning bid, CPO began to finalize the lease agreement; however, CPO
was not statutorily authorized to enter into a capital lease agreement. Subsequently, CPO -
elected to cancel the capital lease procurement event and procure an operating lease instead. p—

—

An operating lease is a rental agreement wherein the asset remain the lessor’s property but is used by the lessee.

A capital lease is a financing arrangement that is structured like an operating lease, but it transfers ownership of the
asset from the lessor to the lessee at the end of the lease, sometimes with a discounted transfer purchase option.

S A BAFO is the final bid submitted by the potential vendors, indicating the end of the cost-negotiation process.
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PROCUREMENT OF THE PILATUS AIRPLANE

Five-Year Operating Lease

In December 2014, upon cancellation of the capital lease event, CPO began a second procurement event to
y ) obtain an operating lease of the Pilatus airplane. This new lease event covered a five-year
period with no transfer of ownership of the airplane at the end of the lease period. Upon
reviewing the BAFO from each of the potential vendors, CPO announced the winning
vendor and obtained an operating lease of the Pilatus airplane in March 2015. The lease

VW arrangement had the schedule of payments shown in Table 06.

Table 06
Signed Operating Lease from March 2015

Payments Monthly Rate Yearly Rate

Upon Signing of Lease March 2015: - $ 750,000
February 2016* — January 2017: 66,400 796,800
February 2017 — January 2018: 118,250 1,419,000
February 2018 — January 2019: 103,250 1,239,000
February 2019 — January 2020: 99,850 1,198,200
February 2020 — January 2021: 97,850 1,174,200

Total Cost: $ 6,577,200

*TBI accepted delivery of the airplane in February 2016, almost a year after all parties had signed the lease
contract. The delay arose because the vendor had to build a customized airplane—merging two of its existing
platforms—to meet TBI’s needs.

2017 Purchase of the Pilatus Airplane

In 2017, TBI appeared before the General Assembly in a series of public hearings to discuss its program
operations and fiscal situation. In these public hearings, members of the General Assembly

asked the bureau to discuss its needs, explain the causes of TBI’s recent budget shortfalls, \
and provide input on reducing its recurring operational expenditures. In response to the \
dilh

legislative budget hearings, the TBI Director recommended a one-time appropriation to
secure the ownership of the leased airplane, thereby eliminating the yearly lease expenditures.

The TBI discussed the potential purchase of the leased Pilatus airplane before the following
legislative committees:

Senate Judiciary Committee — February 14 and 21, 2017

House Criminal Justice Committee — February 15, 2017

Senate Finance, Ways and Means Committee — April 18, 2017
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PROCUREMENT OF THE PILATUS AIRPLANE

Pursuant to Item 27, Section 64, Chapter 460 of the Public Acts of 2017, the General Assembly followed
TBI’s and TBI’s recommendation and “appropriated the sum of $8,000,000 (non-recurring) to the Tennessee
bureau of investigation (TBI) for the sole purpose of purchasing of, and acquiring ownership to, the TBI’s
airplane used for search and rescue, criminal surveillance, and public safety.” On October 8, 2017, TBI and
CPO secured ownership of the airplane that the bureau currently leased and used.

According to the CPO Sourcing Director, the state effectively paid the lessor for the remaining value of the
plane. By purchasing the plane from the lessor, TBI avoided both further lease payments and the suspension
of flight activities that would have resulted if CPO had started a new procurement event to purchase another
airplane. The total lease payments and purchase cost are exhibited in Table 07:

Table 07
Total Lease Payments and Purchase Cost

Payment Amount

Payment upon Execution of Lease: $ 750,000
Lease Payments February 2016 — August 2017: 1,624,550
Total Lease Expenditures: 2,374,550

Add Purchase Cost: 7,850,000
Total Cost: $ 10,224,550

1. TBI, F&A, and CPO should have proactively ensured cost efficiency throughout the procurement
process.

Based on the testwork performed for this review,” TBI substantially complied with CPO policies and
pursued cost efficiency to the best of its ability during the procurement of the Pilatus airplane. However, all
parties involved—TBI, F&A, and CPO—could have improved the process overall.

CPO urges all agencies to consult its personnel during any procurement event’s initial phases, including
preliminary research and analysis. Therefore, TBI and F&A should have included CPO in their 2014
preliminary discussions to secure funding for the plane.

Additionally, CPO attempted to procure a capital lease (as described earlier), going so far as to review
final offers and announce a winning bidder. CPO ultimately admitted it was unable to complete the capital
lease arrangement due to a lack of statutory authority to enter into capital lease agreements, thereby forcing
TBI to procure an operating lease for the airplane. As the state’s primary procurement office, CPO should
ensure the state procures goods and services in the most cost-efficient method possible.

Pursuant to Section 5.4.1.2 of CPO’s Procurement Procedures Manual, “Benchmarking and Estimates of
Expected Costs,” “price analysis and cost analysis are common tools used in benchmarking

and estimating costs” and are used to ensure the fairness and reasonableness of contract

price. The procurement manual also states that such analyses “should be conducted for

every procurement, contract extension, contract renewal or contract change request.” CPO

should therefore ensure it completes a thorough cost or price analysis for every significant

procurement or, if such an analysis is impossible, document the reason for the departure

from its established procedure.

T Testwork for this review consisted of reviewing supporting documentation and CPO policies applicable to the operating lease
procurement and subsequent purchase of the Pilatus airplane and conducting interviews with key staff from TBI and CPO.
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PROCUREMENT OF THE PILATUS AIRPLANE

Furthermore, the Fiscal Review Committee has the authority to review
any significant procurement, even if the associated contract does not
expressly require the committee’s review.” As noted in Section 4-56-107(b)
(4), Tennessee Code Annotated, the committee “is authorized to review
any other state contract or contract amendment in accordance with the
procedures established in this section without regard to whether the contract
or contract amendment meets the requirements of subdivision (b)(1).”
This authority encompasses approving or denying any contract. The Fiscal
Review Committee currently relies on CPO to provide it with a listing of
contracts that meet the requirement of
Section 4-56-107(b)(1); however, the
Fiscal Review Committee does not have
a procedure in place to ensure that it is
aware of other contracts that may be of
interest to the committee.

Fiscal Review Committee
Performance Audit Report
(dated January 2017)

Observation 1: “Committee
staff do not discuss or obtain
committee

approval  from
members for the types of
contracts they seek to review,
and staff have not ensured
that they receive a complete
list of contracts that require
review.”

Finally, when the General Assembly
provided TBI funds to secure ownership
of the airplane, the appropriation bill
effectively mandated a sole-source
procurement, which is a direct purchase
from a single provider.

2. TBI should develop a policy that both addresses other agencies’
usage of its airplane and establishes a mechanism for recouping
costs from those agencies.

Since TBI accepted delivery of the Pilatus in February 2016, other agencies have
requested and received the bureau’s permission to use the airplane to benefit their
operations (see Table 08). TBI, however, did not require—and the other agencies
did not volunteer—reimbursement for the costs associated with this additional usage.

Table 08
Airplane Usage by Other Agencies

Date |
October 7, 2016

Description
Support of U.S. National Guard in relation to
Hurricane Matthew relief efforts
Support of the Tennessee Division of Forestry with
Sevier County fires
Further support of the Division of Forestry with
Sevier County fires
Support of U.S. Marshal activities

November 26, 2016

November 29, 2016

July 12, 2017

A robust policy regarding other agencies’ use of TBI’s plane would:

* help management establish strong controls over one of TBI’s highly
scrutinized state resources, its aircraft operations; and

* potentially improve TBI’s financial position by matching the benefits of
airplane usage with the costs incurred.

TBI PERFORMANCE
AUDIT REPORT
(JANUARY 2018)

Finding 1 noted that TBI
‘did not have sufficient
policies over the use of its
aircraft and did not ensure
that staff followed the
requirements set forth in
TBI Written Policy 8-6-006,
resulting in a lack of clear,
consistent documentation
to support all flights.”
The finding noted that
TBI management “will
not share mission-
related information with
anyone outside  the
bureau, in order to protect
confidential agents and
the integrity of criminal
Although
we did not identify any

cases [. . ]

misuse of the aircraft, we
were forced to rely on
verbal statements, emails,
notes on calendars, and
news articles, instead of
unredacted documents.”

Observation 1 also
noted TBI “does not
use [aviation] reports to
make decisions about
how to use the aircraft;
instead, it approves and,

if necessary, prioritizes

requests for the use of the
aircraft at the time they
are received.”

Y According to Section 4-56-107(b)(1), Tennessee Code Annotated, the Fiscal Review Committee must review all “Proposed noncompetitive contracts
with a term of more than one (1) year or which contain a provision to allow for extension by either party that would extend the contract beyond twelve (12)
months and which have a cumulative value of not less than two hundred fifty thousand dollars ($250,000), including all possible extensions.
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PROCUREMENT OF THE PILATUS AIRPLANE

APPENDIX V
Proprietary Procurement Flow Chart
Justification o
* Agency must provide justification and circumstances for limiting Justification

competition to a specific item or group of distributors.
* The justification must be approved by the Chief Procurement Officer and the
Comptroller of the Treasury via a Special Contract Request.

Requisition Approval

* CPO and the purchasing agency estimate the expected cost of the procurement.

* CPO, in communication with F&A’s Division of Budget, ensures funding is
available for the procurement.

e Such funds are encumbered until the procurement is completed or the
requisition is cancelled.

Solicitation: Invitation to Bid

e CPO communicates terms, conditions, and specifications to potential bidders.
* Vendors submit bids.

* Cost is negotiated by CPO.

Evaluation

* CPO analyzes potential bids and awards the procurement to the lowest bid
that meets the terms, conditions, and specifications.

* CPO communicates the identity of the winning vendor to all bidders.

Negotiation (Optional)
* CPO may negotiate the final contract with the winning vendor.

Contract Review and Approvals

* CPO uploads the contract into Edison and routes the contract for approvals.

* The final contract for procurement must be reviewed by F&A’s Division of
Budget to ensure funding is available.

* The final contract must be reviewed by the Comptroller of the Treasury’s
Office of Management Services.

» If the procurement falls under certain statutory requirements, it must also be

reviewed before the Fiscal Review Committee. Negotiation
(Optional)

Vv Source: CPO procurement policies and CPO staff.

Contract
Review
and
Approvals
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GRANTS AND CONTRACTS ADMINISTRATION

A significant amount of TBI’s departmental revenue for each year comes from funding from federal
programs, or federal revenues, and funding from contracts, which may appear as interdepartmental transfers
and fees for current services. Since fiscal year 2013, these departmental revenues accounted for an average
of $30.6 million, or 40 percent, of TBI’s budgeted revenues each year. The yearly budgeted amounts of
departmental revenues for fiscal years 2013 through 2017 are presented in Chart 12.

Chart 12
Budgeted Departmental Revenues by Fiscal Year
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Source: The budgets for the State of Tennessee for fiscal years 2013 through 2017.

Federal Grant Award Funding

TBI received federal grant awards in keeping with national initiatives involving law enforcement and
collaborated with federal, state, and local agencies to implement these programs. In implementing national
programs, TBI worked with state and federal departments, agencies, and offices, including the following:

* the Governor’s Task Force on Marijuana Eradication;
¢ the Tennessee Department of Human Services;

¢ the Tennessee Department of Military;

* the Tennessee Department of Transportation;

* the Tennessee Highway Safety Office;

¢ the Tennessee Office of Criminal Justice Programs;

¢ the U.S. Department of Health and Human Services;
¢ the U.S. Department of Justice;

* the U.S. Office of National Drug Control Policy;

* the National Highway Traffic Safety Administration; and
* the District Attorney of New York.
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GRANTS AND CONTRACTS ADMINISTRATION

Since fiscal year 2013, TBI has experienced decreases in the amount of federal grant award funding it
received, as demonstrated in Chart 13.

Chart 13
Federal Funding by Fiscal Year
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Source: Edison accounting system.

In fiscal year 2013, TBI received $13.39 million in federal funding. For fiscal year 2017, the bureau received
§7.65 million in federal funding. The primary reason for this significant decrease in federal funding
occurred when the Regional Organized Crime Information Center, which administers federal awards for
the U.S. Department of Justice, altered its funding structure. Approximately $4 million in program funds
passed through TBI to local law enforcement agencies, but, beginning in December 2015, the Regional
Organized Crime Information Center granted funds directly to local law enforcement agencies; thus, the
federal revenues and ensuing local expenditures no longer passed through TBI’s financial operations.

Interdepartmental Contracts and Revenues

TBI has contracted with other state agencies to provide training and pre-employment .
psychological testing. Beginning in January 2016, the bureau provided training to the 1
Department of Children’s Services, the Department of Human Services, and Tennessee

State University. Also, from July 2008 to June 2013, TBI provided pre-employment
psychological testing for the Department of Commerce and Insurance’s investigative
agents, forensic scientists, and uniformed officers. The contract payments from the Departments of
Children’s Services, Human Services, and Commerce and Insurance are reported as interdepartmental
transfers from the agencies to TBI in the Edison accounting system.

Current Services and Other Revenues

TBI received revenues from various fees and fines, including those revenues deemed “current services
revenues,” which are any fees the bureau collects that do not originate from federal agencies or other
Tennessee state agencies. The following table summarizes the types of other revenue sources, amounts
received, and the statutory authority.

W' The review of current services revenues is found in the Budget section of the report on page 25.
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Table 09
Other Revenues

| Funding Source Amount Tennessee Code Annotated
Background check for foster parents

through the Department of Up to $70 Section 37-2-415(a)(8)

Children’s Services

Drug fee upon conviction $20 Section 38-6-103(d)(1)(A)(1)

Driving under the }nﬂuence fee upon $17.50 Section 38-6-103(d)(1)(A)(ii)
conviction

Certification of eriminal history | g1 ¢33 65 fee™ | Section 38-6-103(d)(1)(A)iii)
upon conviction

I e $13.75 Section 38-6-103(d)(1)(A)(iv)
Background checks for outside | ¢15 (930 15 feeY Section 38-6-109(d)
entities
Section 38-6-118(e) for creation
Diversion application fee $100 of fee; Section 40-32-
101(d)(2)(B) for fund
Proceeds of forfeited property Proceeds Section 39-11-713(b)
. . 10% of proceeds after
LHTUSETES N £ for.felt'ed P r'operty n restimgon made to Section 39-14-150(h)
connection with identity theft .
victim
Tennessee Instant Check Upto $10 Section 39-17-1316(e)
Handgun carry fpeee“mt application | 15 £¢100 fee Section 39-17-1351(p)
Proceeds (.)f forfe1ted property in Proceeds Section 39-17-420(a)(3), (b)
connection with drug crimes
Drug testing fee $250 Section 39-17-420(h)
Section 40-32-101(d) for pretrial
Expungement fee $350 diversion; Section 40-35-
313(d)(2) for judicial diversion
Petition for expungement $50 of $350 fee Section 40-32-101(g)(10)
Proceeds of forfeited vehicles Proceeds Section 40-33-110(c)
$50 of up to $150 fee
Sex offender registration given to local law Section 40-39-204
enforcement
Proceeds of forfeited property Proceeds Section 53-11-451
Proceeds of forfeited property Proceeds Section 53-11-452(g)
Blood alcohol or drug concentration $250 Section 55-10-413(f)
test fee

X The applicable Tennessee Code Annotated mandates that the amount charged by TBI will be “an amount fixed by

the federal bureau of investigation.”
Y The applicable Tennessee Code Annotated mandates that the amount charged for such background checks shall have a “fee

schedule established by the federal bureau of investigation.”
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1. TBI collected federal revenue within industry standards.

TBI’s collection of federal awards appeared consistent with other states’ investigative

agencies.? In one instance in December 2016, TBI lost the opportunity to use federal funds

from the U.S. Department of Justice. These federal funds, which are administered by

F&A’s Office of Criminal Justice Programs (OCJP), were designated for the procurement

of an information system upgrade. TBI was unable to comply with the federal deadline for

the drawdown of federal funds due, in part, to communication problems and procurement

delays. Communication problems between TBI, OCJP, and F&A’s Division of Strategic Technology
Solutions (STS) inhibited the timely execution of the procurement. Additionally, STS, which is responsible
for the maintenance and replacement of the state’s information systems, was unable to procure the asset
expeditiously because of staffing limitations. TBI, OCJP, and STS informed the Comptroller’s Office that
these communication and procurement delays have now been remedied.

2. With minor exceptions, TBl administered its federal grants in compliance with rules, regulations,
and best practice guidance.

Subrecipient monitoring documentation showed that F&A’s Office of Criminal Justice Programs noted
deficiencies in TBI’s federal reporting. These deficiencies occurred between the separation of TBI’s former
Grants Program Manager in December 2016 and the hiring of the current Grants Program Manager in March
2017. The bureau remedied these deficiencies prior to the completion of this review. Additionally, according
to the OCJP Director, TBI has frequently requested grant modifications, including “last minute” requests to
modify grants prior to the federal deadline. Based on our discussions with OCJP Program Managers and our
review of grant documentation, TBI’s grant modifications were in keeping with federal guidance.

3. TBI should continue to monitor and strengthen its contract payment collection activities.

Prior to fiscal year 2016, TBI did not ensure it collected interdepartmental revenue from contracts with other
state agencies. These contracts included psychological testing provided to the Department of Commerce
and Insurance through June 30, 2013, as well as current training contracts with the Department of Human
Services and the Department of Children’s Services. TBI maintained supporting documentation for the
services it provided and invoiced the agencies; however, the bureau did not properly reconcile the contracts
with the resulting interagency transfers and therefore could not be certain it collected the interdepartmental
revenue it was due. Beginning in fiscal year 2016, the TBI Accounting Manager began reconciling payments
to contracts. Table 10 displays the amounts of these interagency contracts.

Table 10
Interagency Contracts

State Department Coptract Contract End Contract

Begin Date Date Amount
Department of Commerce and Insurance 7/1/2008 6/30/2013 $ 30,000
Department of Human Services 1/20/2016 1/19/2021 96,000
Department of Children's Services 1/1/2016 12/31/2020 500,000
Department of Human Services 1/9/2017 2/2/2017 27,800

4. TBIl does not currently charge local government agencies annual fees or fees for investigatory
or forensic services.

In accordance with state statute, TBI provides investigation and forensic services at the request of local law
enforcement agencies and local district attorneys. The bureau does not, however, actively collect fees from local
government law enforcement agencies or municipal governments for the investigatory services it provides.

“ To make this determination, the Comptroller’s Office reviewed federal grant awards and programs, as well as subrecipient
monitoring documentation for review engagements of TBI activities; interviewed key personnel from TBI, F&A’s Office of Criminal
Justice Programs, and the Tennessee Highway Safety Office; and researched potential additional federal awards and programs.
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As discussed in the Legislative History section of this report, TBI was initially created in 1951 to provide
investigatory services for those agencies that did not otherwise have access to such resources. Due to the
costs of forensic services and the limitation of specialized personnel, most local law enforcement agencies
could not be expected to cover the full cost of TBI’s investigatory services.

In response to the financial crisis of 2008 and 2009, TBI—along with other state agencies—

faced significant budget cuts. These budget cuts were so severe that they not only affected

discretionary training and travel but also general operations. A backlog of evidence testing M
resulted. Local law enforcement agencies were pressuring TBI for testing results, but the

bureau did not have the personnel available to process the evidence.

Around this time, the TBI Director attended an Association of State Criminal
Investigative Agencies conference and learned that some agencies were charging
fees to local law enforcement agencies. TBI then proposed collecting annual, size-
based fees from the state’s local law enforcement agencies to fund its forensics
services. These fees would have cost small agencies $2,000 and large agencies
$6,000 per year to have access to the bureau’s forensics services. TBI did not want
to charge local law enforcement agencies because they believed that the General
Assembly should provide the funds; however, the bureau was in such financial turmoil that this move might
have been necessary to sustain operations and avoid layoffs.

When TBI presented the fee proposal to the Governor and F&A Commissioner in the 2009 budget hearing
and to local sheriffs and chiefs of police in a separate meeting, the local governments pushed back, citing
their own financial issues. The proposal to charge fees to local governments was ultimately not pursued
through legislation. In an effort to supplement TBI’s revenues, however, local governments agreed to
remit a portion of forfeited municipal citation bond proceeds to the bureau.** This practice resulted in
approximately $1.7 million in annual revenues from fiscal year 2013 to 2017.

In further discussions, the Comptroller’s Office determined that the standard process for state-level entities
providing services to local government entities is to procure funding from the legislature and not charge the
local governments. Additionally, TBI’s revenues are supplemented at the local level by passing costs on to
the offenders, who are responsible for paying Drug Offender Registry, Sex Offender Registry, and alcohol
and drug testing fees.

While charging fees to local governments on a service basis would supplement TBI’s revenues, this move
might create unintended negative repercussions. For example, the fee structure would have a disparate
impact on smaller agencies and could dissuade them from seeking TBI’s services, leaving some criminal
cases unsolved. Additionally, imposing an annual fee at the local level without implementing a corresponding
funding mechanism could impair local law enforcement agencies’ budgets overall. ®)

To ensure TBI can maximize all available revenue sources, management should develop a

revenue collection policy that specifically includes charges for services when it is appropriate
to do so. Management should approve and document the basis for any service charges.

AA Pursuant to Section 38-6-103(d) et seq., Tennessee Code Annotated, local clerks shall remit $13.75 “upon the forfeiture of a cash
bond or other surety entered as a result of a municipal traffic citation, whether considered a fine, a bond, or a tax.” Such proceeds
are remitted “to the state treasury to be used by the Tennessee bureau of investigation as appropriated by the general assembly.”
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STAFFING

General Staffing Background

TBI consists of six different divisions: Administrative Services, Criminal Investigation, Drug Investigation,
Forensic Service, Information Systems, and Training.®® Each division has an Assistant Director who reports
to the Deputy Director. The Deputy Director reports directly to the Director.

Chart 14 displays the average number of filled positions by division for the period of review, fiscal years
2013 through 2017.¢¢

Chart 14
Average Filled Positions by Division
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Commission on Accreditation for Law Enforcement Agencies Report

The Commission on Accreditation for
Law Enforcement Agencies (CALEA)
Accreditation provides a series of self-
assessments and external reviews to ensure THE GOLD STANDARD IN PUBLIC SAFETY

compliance with its standards; compliance with

current law enforcement best practices; and identification of future issues that may affect an organization’s
law enforcement activities, including staffing.

BB TBI added a seventh division, Criminal Justice Information Services, in July 2017. This division is overseen by an
Assistant Director, and its staff consists of former Information Systems employees. The new division compiles criminal
statistics reports and provides support to local law enforcement agencies. Since the Criminal Justice Information
Services Division was formed outside of the scope of the staffing review, it was not included in these analyses.

“ During fiscal year 2013, the Training Division was part of the Administrative Services Division.
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The most recent CALEA Assessment Report, dated 2015, noted the following:

Exhibit 4
Excerpt from 2015 CALEA Assessment Report

Many of the issues facing the TBI are the direct result of the loss of funding
and the lack of growth in personnel during the “great recession” and the slow
recovery with the expanding economy. TBI navigated through the difficult
fiscal years by reducing training and purchases, along with vacancies that
remained unfilled. State legislation affecting law enforcement on topics such
as use of force, body cameras, privacy, and human trafficking are likely to
provide even greater challenges. The national focus on police involved
shootings has increased the frequency of requests for TBI to investigate use
of force incidents state-wide. Some state lawmakers are calling for legislation
that will mandate that TBI investigate all police involved deadly force
encounters and perhaps all in-custody deaths for county, municipal and state
agencies. TBI already performs these types of investigations at the request
of the District Attorneys throughout the state, though the largest municipal
agencies still investigate most of their own incidents. If additional investigators
are not approved to coincide with the legislation, TBI could face challenges
responding to multiple incidents. The same legislation could require TBI to
seek an out-of-state agency to investigate a shooting involving its agents. TBI
is also monitoring legislation that may mandate the use of body cameras by
law enforcement. Though the agency's agents are not first responders, the
scope of the legislation could include TBI, thus creating new challenges for
policy, training and storage. Privacy issues are another topic being
considered by the state legislature. TBI monitors legislation affecting law
enforcement's use of drones, sharing of information between state and
federal agencies, and information gleaned from cell phones. TBI recently
ramped up its investigative efforts addressing human trafficking following
state's approval of four additional agents to focus on the issue. TBI will house
the Human Trafficking Task force and will lead the state's efforts.
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1. Since July 2012, TBI’s staffing levels have risen at a slower pace than its caseload numbers.

The Comptroller’s Office determined the average number of special agent positions as well as the number
of cases opened during fiscal years 2013 through 2017 (see Chart 15 and Chart 16).

Chart 15

Average Number of Special Agent Positions
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Chart 16
Number of Cases Opened
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Although TBI experienced growth in special agent staffing during that period, the increase was not
proportional to the increase in the number of cases the bureau opened (see Chart 17).
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Chart 17
Number of Cases per Special Agent
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2. TBI filled vacant positions within a reasonable time frame. [ 4

TBI filled 50% of vacant positions within 6 months (see Table 11). For many vacancies
longer than 12 months, the positions were reclassified or were special agent positions; the s=«, +==, o=+, ==,
bureau only hires for these positions approximately every 18 month.
Table 11
Vacant Positions by Cumulative Vacancy Period®”

.

. Number of

Vacancy Period PositionstE
1-2 months 62
3-6 months 86
7-12 months 67
13-24 months 29
25+ months 14

3. With the assistance of independent law enforcement agencies, TBI should
conduct studies regarding its use of temporary staff and the overtime of existing —
staff to determine whether increased permanent positions would benefit TBI in the :
long term.
~

TBI relies on 120-day staff and other temporary staff in both fiscal and operational areas.

120-day employees are retired employees who return to the bureau to work on a part-time basis. These
employees already possess the skills required for their position and are familiar with TBI. According to
management, TBI utilizes these hiring practices because of the extensive training and time it takes for a
special agent or forensic scientist to be able to work independently. The bureau employs new special agents,
including criminal and drug investigators and forensic scientists, under a 2-year probationary period.

PP The length of time before vacant positions were filled was calculated based on staffing reports for fiscal years 2013
through 2017.

EE" A position may have become vacant multiple times during the review period. This column includes the total number of
months a position remained vacant.
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Chart 18
Average Number of 120-Day Employees
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The state contracts with a staffing agency to fill short-term needs. TBI mainly uses these temporary
employees to assist with seasonal increases in demand for the Tennessee Instant Check System, which
provides instant background checks for prospective gun buyers. The bureau employs temporary fiscal staff
as well.'F TBI had a total of 19 temporary employees who reported time for the week ending

September 30, 2017.

In addition to using 120-day and other temporary staff, TBI sometimes requires permanent
staff to work overtime. For example, due to the unpredictable nature of law enforcement
investigations, special agents may work extra hours. Table 12 shows the monetary amounts
TBI spent on overtime during the period of review, fiscal years 2013 through 2017.

Table 12
Overtime Summary

Amount Spent on

Fiscal Year .
Overtime

2013 $ 1,134,700
2014 1,144,200
2015 942,000
2016 1,098,100
2017 1,352,800

Total: $ 5,671,800

Based upon discussions with management, TBI has not conducted a study to determine if an increase in
permanent positions would be more efficient than using 120-day and other temporary staff or having current
permanent staff work overtime. Additionally, the TBI Director expressed concern that there is not a bureau
special agent assigned to each county in the state. The Comptroller’s Office verified the accuracy of the
Director’s statement and found that some agents are assigned to multiple counties.

FF Fiscal staffing is examined in more detail later in this sub-section.
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The U.S. Government Accountability Office’s Standards for Internal Control in the Federal
The Government (Green Book) sets internal control standards and is considered best practice

Green

e for non-federal entities. Green Book Principle 3.05, “Establish Structure, Responsibility,
and Authority,” states, “Management periodically evaluates the organizational structure
so that it meets the entity’s objectives and has adapted to any new objectives for the
entity, such as a new law or regulation.”

Fiscal Staffing Background

Housed within the Administrative Services Division, the Fiscal Services Unit provides support to TBI’s
various divisions. The unit helps the bureau by

* preparing the annual budget; E

* serving as a liaison to the General Assembly and other state and federal accounting units; and

» monitoring expenditures and revenue collections;

* processing accounts receivable and payable transactions;

* managing vehicles and transportation equipment;

* maintaining all federal and interdepartmental grants;

* reviewing the fiscal effect of proposed legislation;

* conducting an annual inventory on state-tagged equipment.

4. By using two temporary staff, the Fiscal Services Unit had sufficient resources to fulfill its
responsibilities.

With regard to permanent Fiscal Services Unit positions, fiscal years 2013 through 2017 staffing reports
demonstrated that the number remained constant at 10 positions. During the review period of fiscal years
2013 through 2017, though, the unit relied on temporary employees.

For the past five years, TBI has employed one temporary worker who was responsible for
keying in direct payments and postingreceivable payments from billable accounts for revenue

sources, such as the Tennessee Instant Check System, into QuickBooks. Additionally, the
“ bureau occasionally employed a second temporary worker whose responsibilities included

opening and distributing mail, filing documents, and making payments.

According to TBI’s Fiscal Director, converting the two temporary positions to permanent, full-time
positions would be a valuable addition to the Fiscal Services Unit. The Fiscal Director stated that he had
made management aware of this staffing need, but he added that the TBI Director must balance the needs
of the entire agency with available funds. Based on the review of fiscal activities,° the Comptroller’s
Office believes that should TBI increase its permanent fiscal staff, it would receive the greatest benefit by
dedicating a significant portion of one employee’s time to the budget process and communicating with
F&A’s Division of Accounts and Division of Budget.

The Comptroller’s Office did not identify any potential problems with the number and length of vacancies
for fiscal years 2013 through 2017. Table 13 displays a summary of the vacant Fiscal Services Unit
positions during the review period.

GG The review of fiscal activities is found in the Budget section of the report on page 24.
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Table 13
Fiscal Services Unit Vacancy Summary
Position Vacant Period
Accounting Technician Il / Grants Manager™" July 2012 — November 2012
Accounting Technician 1 November 2012 — January 2013
Grants Manager January 2017 — February 2017

Based on the examination of the personnel files of current Fiscal Services employees, employees’
qualifications appeared reasonable.

Internal Audit Staffing Background

TBI first established an Internal Audit Director position in 1997 and has never employed .
additional internal audit staff with agency-wide responsibilities.” The current Internal Audit
Director assumed her position in 2003. D

The Internal Audit Director assists TBI in fulfilling its vision, mission, strategic goals, D
and objectives while providing independent, objective assurance and consulting services.
The internal audit function helps the bureau:

* identify and manage risks;
» efficiently use and adequately safeguard resources;
 perform operations in accordance with sufficient internal controls and high ethical standards; and

« follow applicable statutory and TBI requirements.

To fulfill her duties, the Internal Audit Director develops an annual audit plan outlining her core
objectives for each year and submits this plan to the TBI Director and, beginning in fiscal year 2018, to
the Executive Internal Auditor.”

5. Increasing the number of internal audit staff could add value to TBI.

Analysis of annual internal audit plans for fiscal years 2013 through 2018 revealed that the Internal Audit
Director fulfilled her basic responsibilities to TBI. She assessed the highest risks in the Investigation and
Forensics areas and performed work relating to these high-risk areas, which appears reasonable. Since
the Internal Audit Director has no other staff, she limited her audit objectives to those highest assessed
risks and was therefore unable to focus on detecting and preventing other operational inefficiencies and
ineffectiveness, including in administrative operations. See Exhibit 5 for examples.

HH The Accounting Technician II position was reclassified to a Grants Manager position in 2012.

' The Forensics Division employs a Quality Assurance Officer, who provides internal audit services solely for that

division and its laboratory functions.

" Pursuant to Section 4-4-124, Tennessee Code Annotated, the Executive Internal Auditor is responsible for developing internal
audit standards and reviewing and approving audit plans for executive-branch agencies. TBI, though not an executive-branch
agency, voluntarily agreed to the oversight provided by the Executive Internal Auditor.
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Exhibit 5
Excerpt from Fiscal Year 2016 Internal Audit Plan

o Conduct walk through and complete inventories of each of the seven evidence
vaults on a bi-annual basis for accuracy and compliance with bureau policy;

o Research and respond to internal audit inquiries from employees and senior staff
management;

o Review documentation of security access for accuracy and compliance with
Bureau policy.

Furthermore, the Internal Audit Director repeated the same procedures from one fiscal year to the next. For
fiscal years 2014 through 2018 specifically, she carried over 103 of the 108 objectives from the prior year’s
internal audit plan (95 percent), as summarized in Chart 19.%€

Chart 19
Internal Audit Plans
B Repeated Audit Procedures ® New Audit Procedures
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The internal audit activity must evaluate and contribute to the o
improvement of the organization’s governance, risk management,
and control processes using a systematic, disciplined, and risk
based approach. Internal audit credibility and value are enhanced

when auditors are proactive and their evaluations offer new
insights and consider future impact.

The Institute of
Internal Auditors

Although the size of TBI’s internal audit unit is consistent with other agencies of similar staff size and
budget (see Table 14), given the unique risks of law enforcement, the bureau could benefit from increased
internal audit resources.

KK Beginning in fiscal year 2018, the Internal Audit Director used the Executive Internal Auditor’s established format for presenting
objectives. As a direct result of the new format, many of the Internal Audit Director’s objectives were combined into larger, more
encompassing objectives, hence the decrease in the overall number.
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Table 14
Comparison of State Agencies’ Internal Audit Staff

. Total Employees Actual Agency
Internal Audit . . .
Department Embplovees for Fiscal Year Expenditures for Fiscal
ploy 2016 Year 2016

Division of TennCare 14 781 $ 10,978,127,000
Department of Corrections 12 6,458 892,207,200
Department of Health 11 3,188 562,749,000
Department of Transportation 8 4,635 1,654,378,800
Department of ngety and 8 1,722 207,761,400
Homeland Security
Department of Human Services 7 4,515 2,448,143,800
Department of Labor and 6 1,603 169,598,900
Workforce Development
Departmept of Environment and 6 2772 364,834,900
Conservation
Department of Int_ellegt.u.al and 5 1,994 176,890,000
Developmental Disabilities
Depgrtment of Children's 5 4,251 765,805,200
Services
Department of Education 4 1,415 5,666,698,900
Department of Commerce and 4 911 188,866,700
Insurance
Department of Revenue 3 999 107,319,600
Department of General Services 3 393 103,407,100
DEPERME! G FINEmEs 3 1,104 250,631,000
Administration
Departmgnt of Economic and 2 104 192,951,500
Community Development
Tennessee Wildlife Resources 1 793 105,849,700
Agency
Tgnngssge Rehabl_lltatlve 1 167 42,960,300
Initiative in Correction
TBI 1 531 75,452,300
Depaﬂment of Financial 1 163 16,961,900
Institutions
Department of Veterans Services - 97 6,871,700
Department of Tourist ) 181 24.496.900
Development
Department of Military - 392 121,207,400
Department of Mental Health and
Substance Abuse Services ) 1,870 311,506,700
Department of Human ) 154 11,151,300
Resources
Department of Agriculture - 778 90,138,000
Attorney General and Reporter - 323 35,065,700

Total: 105 42,224 $ 25,572,032,900

Source: The June 2016 F&A review of internal audit resources by executive-branch agency and the budget for the
State of Tennessee for fiscal year 2018.
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ANALYSIS OF INDEPENDENCE

TBI’s Independence

The Tennessee Bureau of Investigation’s unique role in state government requires a balance between
independence and accountability. TBI’s duties require the independence to investigate any entity or official,
whether state or local, without a conflict of interest or political pressure that could compromise the integrity
of its investigations. Conversely, checks and balances must keep the bureau accountable and provide
opportunities for corrective action in the case of mismanagement.

When separating TBI from the Department of Safety in 1980, legislators repeatedly used the term
“independent agency,” but what constitutes an “independent agency” was never explicitly defined in
surviving discussion or legislation. Inresearching TBI’s independence, the Comptroller’s Office found that:

e TBI is a structurally unique, operationally independent cabinet-level agency that does not
clearly belong to a single branch of government. TBI is a cabinet-level agency but, unlike other
state departments, does not clearly answer to the executive, legislative, or judicial branches. Similarly,
the TBI Director is the only cabinet-level official that is neither an executive commissioner nor a
constitutional officer that directly answers to the legislative or judicial branches. Furthermore, the
TBI Director’s unique appointment process and limited removal process — created in the aftermath
of corruption scandals surrounding a former Governor — gives the bureau a considerable measure
of independence regarding its investigations and operations.

e TBDI’s lack of fiscal and administrative flexibility may be inconsistent with its establishment
as an independent agency. Legislative and judicial agencies are granted statutory flexibilities
regarding funding, procurement, and personnel. Although TBI is not specifically exempted in these
laws and has been functioning like an executive agency in these areas, its structural independence
from the executive branch may merit the consideration of granting TBI these statutory exemptions.

* Though operationally independent, TBI is accountable to nearly all of the same forces as
other state departments. While TBI does not directly report to a single branch of government,
it is held accountable by the state legislature, closely related judicial agencies, regular audits and
reviews, the public, and the press. Thus, while TBI is independent, it is not immune to regulation
or corrective action in the case of mismanagement.

TBI is a structurally unique, operationally independent cabinet-level agency that does not clearly
belong to a single branch of government.

When separating TBI from the Department of Safety and establishing the bureau as a separate department
in 1980, legislators often spoke of making TBI an “independent agency.” Despite hours of consideration,
however, “independent” was never explicitly defined, either in law or discussion.

Regarding its accountability and oversight, TBI’s annual report states, “The TBI is accountable to the
District Attorneys General and to the Judiciary for its performance of services and to the Executive and
Legislative branches for support functions.”®® Such accountability to multiple branches of government is
unusual, as all other cabinet-level state departments fall under one of the three branches established by the
state constitution: the legislative branch, the executive branch, and the judicial branch.'*

Across the three branches, Tennessee’s constitution establishes five agency heads or so-called “constitutional
officers.” Within the legislative branch, the Secretary of State, Treasurer, and Comptroller of the Treasury
are elected by the legislature; within the judicial branch, the Attorney General and Reporter is chosen by

Various other state entities, such as boards and commissions, may not answer to a single branch. The Tennessee Advisory
Commission on Intergovernmental Relations (TACIR), for example, is overseen by 25 appointed and ex officio board members;
appointed board members are appointed by the Governor and Speakers of the Senate and House. The Comptroller’s Office does
not consider TACIR a cabinet-level agency. Tennessee Code Annotated 4-10-103.
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the Tennessee Supreme Court; and within the executive branch,
the Adjutant General is appointed by the Governor.*” While
created in state law rather than the constitution, the remaining
state departments fall under the executive branch, and their
agency heads are appointed by, and report directly to, the
Governor.

TBI, established in a different section of code than nearly all
other cabinet-level state departments and overseen by a director
without a clearly delineated oversight body, is a unique and
“structurally” or “operationally” independent state agency.

The TBI Director is the only cabinet-level agency head who
is neither a commissioner nor a constitutional officer.

Title 38 of Tennessee Code Annotated deals with the prevention
and detection of crime, and Chapter 6, Part 1, establishes
the Tennessee Bureau of Investigation: “There is created the

An Independent TBI

TBI's predecessor, the Tennessee
Bureau of Criminal Identification, was
anoffice housedwithinthe Department
of Safety. In 1980, following the
scandals surrounding  Governor
Ray Blanton’s administration, TBI
was separated from the Department
of Safety and established as an
independent agency.

During debate, several legislators
spoke to the need for creating TBI as
its own department. One sponsor said
his bill was intended to prevent TBI
from becoming a “political football.”
Another member supported removing
TBI from potential “pressure” from

the Governor. Ultimately, a unique
appointment process and a limited
removal process for the TBI Director
were among the safeguards written
into law for the restructured TBI.

Tennessee bureau of investigation, which shall be a separate
department of state government.” A later item creates the
position of TBI Director — “a director shall be appointed to
administer the department” — and sets the Director’s salary as
equal to or greater than the Commissioner of Safety’s salary.”

For more information regarding TBI's
creation, please see the Legislative
History section.

The language establishing TBI as a “separate department” may
have been to emphasize its separation in 1980 from its previous
form as the Tennessee Bureau of Criminal Identification,
an office within the Department of Safety. Several other proposals would have placed TBI within the
Attorney General’s Office, thereby moving the bureau to the judicial branch. Ultimately, however, TBI
was restructured as its own department, and, based on its statutory authorization, the Comptroller’s Office
considers TBI a cabinet-level agency due to three main factors:

* Although “department” is not defined in TBI’s section of law or consistently throughout the code,
TBI’s authorizing statute is consistent with the language creating all other cabinet-level state
departments, which typically reads in the style of, “There is hereby created the department of . . .”
Such language suggests that TBI is a fully-fledged state department, rather than a commission or
other agency (for example, the Tennessee Wildlife Resources Agency or the Tennessee Housing
Development Agency).

» The TBI Director’s salary is set in law as equivalent to the Commissioner of Safety’s, implying that
the TBI Director is the same class of official and has the same level of authority as an executive
branch commissioner, who is in turn equivalent to a constitutional officer.M™

MM TCA 8-23-101 establishes Class 1 and Class 2 state officials. Class 1 officials include the three legislative constitutional officers —
Secretary of State, Comptroller of the Treasury, and Treasurer — and the Commissioners of Education, Finance and Administration, and
Transportation. Class 2 officials, which have a lower base salary, include the Adjutant General and all other commissioners (including the
Commissioner of Safety). The Commissioners of Health, Intellectual and Developmental Disabilities, and Mental Health and Substance
Abuse Services are not specifically classified as Class 1 or Class 2, and the Commissioner of Economic and Community Development is
listed separately. The Attorney General’s salary is set equal to an associate Supreme Court justice’s in TCA 8-6-104.
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* The TBI Director is appointed by the Governor, the highest executive branch authority, from
a list of candidates selected by an independent nominating commission. Furthermore, there is
no “intermediate” oversight body, such as a board or commission, to govern TBI’s day-to-day
operations.” See the related box on page 80.

If TBI is a cabinet-level agency, then the TBI Director is a cabinet-level official. The TBI Director is unique
in state government, however, as the position is the only agency head at this level that is neither an executive
commissioner nor a constitutional officer. As a result, sections of state law that apply to broad categories
of state officials or agencies do not extend to TBI. For example, TCA 8-50-501 requires high-level state
officials to disclose potential conflicts of interest; the responses are posted publicly on the Tennessee Ethics
Commission’s website. Among other officials, the law applies to “each officer of the governor’s cabinet,”
as well as the remaining non-executive constitutional officers, who are explicitly named (Secretary of State,
Treasurer, Comptroller of the Treasury, and Attorney General).

Based on current law, the TBI Director is not subject to these requirements. Because the Director is not a
commissioner, the position is not automatically included in the Governor’s cabinet; additionally, the TBI
Director is not specifically listed in the law, as are the constitutional officers. As a result, the TBI Director
appears to be the only official at this level of government not required to disclose conflicts of interest. In
practice, the TBI Director has no forms on record on the commission’s website.”” The General Assembly
may wish to add the TBI Director to the list of high-level state officials required to disclose potential
conflicts of interest.

Although TBI’s setup in state law differs from nearly all other state departments from an organizational
standpoint — which may have been an oversight — its position in statute may protect the bureau’s
independence.

Almost all cabinet-level agencies are created and detailed in Title 4, Chapter 3, the section of law covering
the “creation, organization and powers of administrative departments and divisions.”™~ TBI, by contrast, is
established in Title 38, Chapter 6.

Not being included in the central location for nearly all state departments suggests that TBI may be a “one-
oft.” In addition to establishing the various departments, Title 4 outlines some broad powers relating to all
cabinet-level agencies. For example, under TCA 4-4-101, all executive commissioners of the departments
in Title 4, Chapter 3 have the authority to restructure their departments by consolidating or creating divisions
with the approval of the Governor; this power is construed to apply generally to the Secretary of State,
Treasurer, and Attorney General, and is explicitly granted to the Comptroller of the Treasury.”

TCA 38-6-101 gives the TBI Director “full control” over the three divisions created in statute (the Criminal
Investigation, Forensic Services, and Drug Investigation divisions), but it is unclear how much authority
the Director has to create new divisions or expand operations beyond those set by statute, and which
governmental branch, if any, must approve such changes. In other words, it is not clear how much potential
for mission creep rests with the TBI Director, should he or she choose to exercise it.

The Department of Children’s Services is mentioned in Title 4, Chapter 3, but the bulk of its duties are outlined in the statutes
dealing with juveniles in Title 37. The Department of Military is created under the military statutes in Title 58 and is not mentioned
in Title 4.
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What makes an agency cabinet-level?

Ina cabinet-level agency, the focus is on the cabinet. TCA4-3-122 specifies that the “commissioners of the administrative
departments” make up the Govemnor’s cabinet; if invited, the staff directors of the various divisions of the Governor’s
Office and the Secretary of State, Treasurer, and Comptroller of the Treasury may also be part of the cabinet.

All cabinet members have something in common: they are elected or appointed by the highest level of one
branch of government. Commissioners and staff directors, for example, are appointed by the Governor, and
the Secretary of State, Treasurer, and Comptroller are elected by the legislature.

Thus, when evaluating whether an agency is cabinet-level, the Comptroller's Office considered three
questions. With regard to TBI:

1. Is the agency head one of the cabinet members specifically listed in state law? No, the TBI
Director is not included in TCA 4-3-122.

2. Ifnot, is the agency head’s appointing authority the highest level of a branch of government
—that is, the Governor, the legislature, or the Supreme Court? Yes, the Governor appoints the
TBI Director from a list of three candidates provided by an independent nominating commission.

3. If so, does the agency head answer to an oversight body, such as a board or commission?
No, there is no board or commission with oversight of TBI.

Question 2 disqualified several entities, such as the Tennessee Wildlife Resources Agency (TWRA).
Although TWRA has broad authority, nearly 700 staff, and an Executive Director, the Executive Director is
appointed by the Fish and Wildlife Commission, which is in turn appointed by the Governor and House and
Senate Speakers. Because the TWRA Executive Director is not directly appointed by the highest level of
government — the Governor, legislature, or Supreme Court — the position was not deemed cabinet-level.

Similarly, question 3 disqualified other entities. The Tennessee Higher Education Commission (THEC),
for example, has an Executive Director that serves at the pleasure of the Governor. While the Executive
Director thereby meets criterion 2, THEC’s operations are overseen by the commission itself, with 10 voting
members appointed by the Governor and the Speakers. As a result, the Executive Director of THEC was
not considered a cabinet-level position.

Two cabinet members fall outside the statute establishing the Governor’s cabinet

The Adjutant General, the designated agency head of the Department of Military, is a constitutional officer
appointed by the Governor. Although the Adjutant General is currently a cabinet member, the Department of
Military is not created in Title 4, Part 3, and so may not technically be considered one of the “administrative
departments” referenced in TCA 4-3-122, the statute regarding the cabinet.

Additionally, the Director of the Bureau of TennCare is currently a cabinet member. State law places the
state Medicaid program within the Department of Health. In 1995, Executive Order 1 transferred TennCare
from the Department of Health to F&A, and transferred oversight of contracted managed care organizations
to the Department of Commerce and Insurance. In 1997, Executive Order 11 transferred TennCare back
to the Department of Health, and in 1999, Executive Order 23 transferred TennCare for a second time to
F&A, where it currently remains. As such, technically, TennCare is a division within F&A, and although the
TennCare Director is a member of the Governor’s cabinet, the position is a deputy commissioner over a
departmental division rather than a commissioner of a department.

Source: Tennessee Code Annotated 4-3-122; Tennessee Code Annotated 38-6-101(b); Tennessee Code Annotated 70-
1-201 et seq.; Tennessee Code Annotated 70-1-301 et seq.; Tennessee Code Annotated 49-7-201 et seq.; Tennessee
State Constitution, Article VII, Section 2; Tennessee Office of the Governor, “Cabinet,” https://www.tn.gov/governor/topic/
cabinet (accessed Nov. 21, 2017); Tennessee Code Annotated 58-1-114 et seq.; Tennessee Code Annotated 78-5-104;
Governor Don Sundquist, Executive Order 1, An order transferring the TennCare program and its related functions
from the Department of Health to the Department of Finance and Administration and assigning certain oversight
responsibilities to the Department of Commerce and Insurance, January 26, 1995; Governor Don Sundquist, Executive
Order 11, An order transferring certain functions of the Department of Finance and Administration (TennCare program)
to the Department of Health, January 3, 1997; Governor Don Sundquist, Executive Order 23, An order transferring the
TennCare program and its related functions and administrative support from the Department of Health to the Department
of Finance and Administration, October 19, 1999; Division of TennCare, “TennCare Overview,” https://www.tn.gov/
tenncare/article/tenncare-overview (accessed Nov. 28, 2017).
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TBI’s establishment in Title 38, rather than Title 4, Chapter 3, may have been by oversight rather than design.
TBI’s predecessor, the Tennessee Bureau of Criminal Identification (TBCI), was housed in Title 38, Chapter
6, but as an office within the Department of Safety, TBCI automatically fell under the powers in Title 4.
When TBI became a separate department, Title 38, Chapter 6 was partially rewritten and all references to
TBCI were changed to TBI. Such changes may have been a “quick fix” to grant TBI independence, and the
legislature may not have considered moving TBI to Title 4, Chapter 3 for consistency with the other state
departments.

Whether as the result of oversight or design, however, TBI’s position in Title 38 may protect its
independence. TCA 4-4-102 allows the Governor to transfer, by executive order, any function between any
of the departments in Title 4, Chapter 3, excluding the audit function within the Comptroller of the Treasury.
Given that TBI is not included in Title 4, Chapter 3, it appears that the Governor does not have the authority
to transfer functions, such as related duties of the Department of Safety, to or from TBI.°° This may prevent
the Governor from transferring TBI’s investigatory duties back to a department directly supervised by the
Governor to deter or discontinue investigations of executive agencies or the Governor. See the related
box regarding the North Carolina Bureau of Investigation, and page 90 for the proposed transfer of TBI’s
accounting functions to F&A.

The TBI Director’s unique appointment process provides a separation of powers and is, to an
extent, nonpartisan.

The TBI Director is a unique state official: he or she is the only cabinet-level department head that is not an
executive branch commissioner or a constitutional officer. Due to other state departments’ clear position in
state government, their agency heads are selected by a single branch: 22 executive agency heads are directly
appointed by and hold office at the pleasure of the Governor; three legislative constitutional officers are
elected by the legislature; and the Attorney General is chosen by the Supreme Court.

By contrast, the appointment process for TBI’s Director requires input from all three branches of
government. The Speaker of the Senate and Speaker of the House choose four of the five members of a
nominating commission. Each Speaker chooses two individuals from different political parties, who are
then confirmed by a resolution of the respective house. The Executive Director of the District Attorneys
General Conference serves as the fifth member of the nominating commission.

The commission selects three candidates for the position of TBI Director — each of which “shall be a person
of experience and ability in the detection of crime” — and the Governor makes the final appointment. If
the Governor rejects all three candidates, the commission has 60 days to submit three more names for
consideration. The process may continue ad infinitum if the Governor continues to reject nominees.”

00 Based on state law, the only division of TBI that the Governor has the authority to transfer is the Medicaid Fraud Control
Unit. TCA 71-5-2508 creates the Medicaid Fraud Control Unit within TBI’s Criminal Investigation Division or “within another
appropriate agency at the discretion of the governor.”
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In this manner, the appointment process for the TBI Director
balances power among all three branches of government and
is, to an extent, nonpartisan. The Governor cannot bypass
the other two branches and directly appoint his or her own
candidate. On the other hand, the legislative and judicial
nominating commission cannot effectively “stack the deck”
with candidates the Governor finds unsatisfactory, as the
Governor may continue to reject candidates and has, in a sense,
unlimited choices.

The TBI Director serves for a term of six years.”> Assuming
the Director completes the full term, it is possible that he
or she will overlap with different Governors, an unlikely
event for an executive branch commissioner.”” Furthermore,
the requirement that each Speaker choose two nominating
commission members from different political parties provides
greater insulation from changes in majority party control of
the House and Senate. This process, coupled with the six-year
term, protects TBI leadership to an extent from party changes
in both the executive and legislative branches.

The appointment process for TBI’s Director requires input
from all three branches of government and, coupled with
the Director’s six-year term, is nonpartisan to some extent.

A Comptroller review of authorizing legislation for more
than 75 state entities in Tennessee found that no other
entity selected agency heads in the same manner as TBI.

A Comptroller review of authorizing legislation for more than
75 state entities in Tennessee found that none of the entities
reviewed selected agency heads in the same manner as TBI.
The most similar appointment process is that of judicial
selection, which is used to select judges for the Supreme
Court, Court of Appeals, Court of Criminal Appeals, Claims
Commission, and Workers’” Compensation Appeals Board.
Under the process, the Governor appoints a panel of 11
members, which submits three names for the position of judge.
If the Governor rejects the first round of three nominees, the
commission then suggests an additional three names. The
Governor must make an appointment from those six candidates.
Following the Governor’s appointment, the legislature confirms
each selection.”® 7

Transferring the North Carolina
State Bureau of Investigation

North Carolina’s Attorney General
is one of the state’s highest-
ranking officials that is popularly
elected, rather than appointed by
the Governor. Prior to 2014, the
State Bureau of Investigation, North
Carolina’s analogue to TBI, fell under
the Justice Department overseen by
the Attorney General.

Through the 2014 budget, the
legislature and Governor moved the
State Bureau of Investigation from
the Attorney General’s oversight to
the Department of Public Safety,
an executive agency. Although the
bureau is termed an independent
agency for investigative purposes, it
now reports directly to the Governor.
The then-Attorney General stated

that, at the time of the transfer, the
State Bureau of Investigation was

investigating several legislators and
the Department of Public Safety,
to which the bureau was ultimately

transferred.  During that Attorney
General’s term, the bureau had been
involved with criminal cases against
two former Governors or their aides
for violations of campaign finance
laws.

Source: North Carolina Department of Justice,
“The Attorney General,” http://www.ncdoj.gov/
About-DOJ/The-Attorney-General.aspx  (accessed
Nov. 27, 2017); North Carolina State Bureau of
Investigation, “SBI History,” http://www.ncsbi.gov/
Home/SBI-History.aspx (accessed Nov. 27, 2017);
State of North Carolina, Office of State Budget and
Management, Certified Budget — Revised (BD307),
fiscal year 2014-15, https://ffiles.nc.gov/ncosbm/
Certified_2014-15_JPS.pdf (accessed Nov. 27,
2017); Craig Jarvis, “Another move afoot to put SBI
under governor’s control,” The News & Observer,
May 9, 2014, http://www.newsobserver.com/news/
politics-government/politics-columns-blogs/under-
the-dome/article10327016.html (accessed Oct. 12,
2017); Craig Jarvis, “Senate budget tries again to
move SBI from attorney general,” Charlotte Observer,
May 29, 2014, http://www.charlotteobserver.com/
news/politics-government/article9126122.html
(accessed Nov. 27, 2017).

P* The current TBI Director has been appointed for three successive terms by two separate Governors, and, to date, is the first
Director to have done so. Tennessee Bureau of Investigation, Annual Report 2016-17, October 11, 2017, p. 4, https://www.tn.gov/

tbi/article/recent-publications (accessed Oct. 3, 2017).
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While the selection process for judges is similar to that followed for selecting the TBI Director, it does not
add insight into TBI’s position in state government and to which branch TBI belongs. There is no doubt
that judges are members of the judicial branch, as outlined in the state constitution; conversely, the TBI
Director’s unusual appointment process, combined with a more limited removal process than other similar
state officials, further suggests that TBI is not clearly a part of one of the three branches of government.

Other states have adopted one of three general models in establishing their main state criminal investigative
units’ location in state government:

 Thirty-seven states house such units in an executive branch agency under the Governor’s authority;

* Seven states house such units in an agency under an elected Attorney General’s authority (typically
considered part of the executive branch); and

» Six states structure such units to be independent, generally by providing for unit directors to be
appointed by outside authorities such as a commission, and/or by providing for unit directors to
have terms longer than the Governor’s term.

“State Investigative Units - Location in State Government” which is exhibited below, shows where each
state’s criminal investigation unit is housed. Not all of these investigation units are analogous to TBI
because some functions, such as forensic laboratories or centralized criminal data warehouses, may be
housed in separate agencies. Also, some states divide even their investigative functions between a state
police unit, generally under a Governor’s authority, and a department of justice unit, generally under an
Attorney General’s authority, depending on the type of crime and its original jurisdiction.

State Investigative Units — Location in State Government

The bold-faced investigative units listed below are the state members of the Association of State Criminal
Investigative Agencies (ASCIA). Membership is for state agencies that house the division, unit, or bureau
having statewide jurisdiction, with a primary purpose for general criminal investigation, and whose
personnel have full peace officer power. Four states do not have member units in ASCIA (*).

Housed in an Executive Branch Agency under the Governor’s Authority

Alabama Department of Public Safety Minnesota Bureau of Criminal Apprehension
within the Alabama Law Enforcement Agency within the Department of Public Safety
Alaska State Troopers Mississippi Department of Public Safety

Missouri Highway Patrol

AR D G S R within the Department of Public Safety

Arkansas State Police Nebraska State Patrol

Colorado Bureau of Investigation

within the Department of Public Safety NEEEE PGP ei S 212l

New Hampshire Division of State Police*

Connecticut State Police within the Department of Safety

New Jersey State Police

PEEEE sl Folizs within the Department of Law and Public Safety

New Mexico State Police

Florida Department of Law Enforcement within the Department of Public Safety

Hawaii Department of Attorney General*

(Attorney General is appointed by the Governor) e e e ol

Idaho State Police Oregon State Police

lllinois State Police Pennsylvania State Police
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Housed in an Executive Branch Agency under the Governor’s Authority

Indiana State Police

Rhode Island State Police
within the Department of Public Safety

lowa Department of Public Safety

Utah Department of Public Safety

Kentucky State Police
within the Justice and Public Safety Cabinet

Vermont State Police
within the Department of Public Safety

Louisiana State Police
within the Department of Public Safety and Corrections

Virginia State Police

Maine State Police
within the Department of Public Safety

Washington State Patrol

Maryland State Police

West Virginia State Police*
within the Department of Military Affairs and Public Safety

Massachusetts State Police

Wyoming Division of Criminal Investigation
within the Office of Attorney General (who is appointed by the Governor)

Michigan State Police

California Bureau of Investigation
within the Department of Justice

Housed under an Elected Attorney General’s Authority

North Dakota Bureau of Criminal Investigation
within the Office of Attorney General

Kansas Bureau of Investigation
within the Office of Attorney General

South Dakota Division of Criminal Investigation
within the Office of Attorney General

Montana Division of Criminal Investigation
within the Department of Justice

Wisconsin Division of Criminal Investigation
within the Department of Justice

Ohio Bureau of Criminal Investigation
within the Office of Attorney General

Georgia Bureau of Investigation (GBI)

Structured to Provide Independence Appointment Provisions

A 15-member Board of Public Safety appoints the Director of GBI,
with approval by the Governor, to a 4-year term concurrent with

the Governor’s. The Board is chaired by the Governor, who also
appoints 4 members directly and 5 members with the consent of the
Senate. Members serve for staggered three- or four-year terms, with
the exception of two ex-officio members and one appointee.

North Carolina State Bureau of Investigation (SBI)
within the Department of Public Safety

Governor appoints the Director of SBI to an 8-year term, with
legislative confirmation. The Governor may remove the Director
for statutory cause. The Department of Public Safety, headed by a
Secretary, houses SBI for administrative purposes only.

Oklahoma State Bureau of Investigation (OSBI)

OSBI Commission appoints the Director of the OSBI. The 7 members
of the commission are appointed by the Governor to staggered
7-year terms.

South Carolina State Law Enforcement Division (SLED)

Governor appoints the SLED Director to a 6-year term, with the
advice and consent of the Senate, and may only remove the Director
for cause.

Tennessee Bureau of Investigation (TBI)

Governor appoints the TBI Director to a 6-year term, selecting

the appointee from three candidates put forward by a 5-member
nominating commission of four legislatively-appointed members plus
the Executive Director of the District Attorneys General Conference.

Texas Department of Public Safety (DPS)

Governor, with Senate confirmation, appoints a 5-member Public
Safety Commission to staggered six-year terms. The commission
appoints the DPS Director, who serves at the pleasure of the
commission.
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The legislature and Governor have more limited power to remove TBI's Director than they do to
remove other state officials.

The power to remove state officials often rests with the appointing authority. The state constitution
specifies that the three legislatively elected constitutional officers — the Secretary of State, Comptroller
of the Treasury, and Treasurer — may be impeached whenever the House of Representatives believes the
officer may have committed “any crime in their official capacity which may require disqualification.” The
House may also impeach “attorneys of the state,” which presumably includes the Attorney General, the
remaining non-executive constitutional officer.?? The Senate, with the Chief Justice of the Supreme Court
presiding, tries the impeachment. A conviction results in removal from office and a ban from holding future
office, not a criminal conviction.®*

Although the Adjutant General, the final constitutional officer, may not be impeached, the constitution
specifies that the position is appointed by the Governor; state law provides that he or she serves at the
pleasure of the Governor, and so may be removed by the Governor for any reason, including those less
severe than suspected criminal activity.”®” Similarly, while executive branch commissioners cannot be
impeached, the Governor has the power to remove

them at any time for any reason.

The authority to remove the TBI Director is much
narrower. The TBI Director is not a constitutional
officer and is not subject to impeachment as outlined
in the constitution — in other words, the legislature
does not have the capacity to directly remove the
Director. Similarly, because the Director is not
a commissioner, he or she cannot be removed
by the Governor acting alone. In this respect,
TBI’s Director is more protected than a legislative
branch constitutional officer or an executive branch
commissioner. Nonetheless, no special process
or special protections are outlined in state law for
removing a TBI Director, and the position is subject
to “judicial removal,” the same process in Title 8§,
Chapter 47 that governs ouster proceedings for other
non-impeachable state officials.5$*° The complaint is
heard in circuit, chancery, or criminal court.

Appointing and Removing the TBI Director

The appointment and removal process for the
TBI Director were some of the most contentious
aspects of TBI's creation in 1980. The Governor
wanted the power to directly appoint the TBI
Director and the ability to remove the Director
“for cause.” Such provisions would have made
the Director much more similar to an executive
commissioner than the current-day position.

The legislature originally wanted to confirm the
Governor’s appointment and to have the sole
ability to remove the TBI Director with a two-
thirds vote of the Senate. The Governor vetoed
the bill with these proposals.

Ultimately, the current nominating commission
was created as a compromise between the
executive and legislative branches, and no
power was granted to either branch to directly
remove the TBI Director.

Q@ The Governor, Supreme Court judges, and lower court judges and chancellors may also be impeached. Tennessee State

Constitution, Article V, Section 4.

RR Parties to impeachment remain liable for criminal activity through the court system. Tennessee State Constitution,

Atrticle V, Section 4.

55 This process also applies to executive commissioners; however, “serving at the pleasure of the Governor” allows commissioners
to be dismissed for broader reasons than those enumerated in Title 8, Chapter 47.
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As outlined in state law, proceedings to remove the TBI Director may be initiated based on:

* knowing or willful official misconduct;

» knowing or willful refusal to carry out official duties;

* voluntary public intoxication, including outside of working hours;
* illegal gambling; and

* crimes involving moral turpitude.™

Any state ouster proceeding begins with an investigation by the Attorney General or District Attorney. The
complaint is filed in court upon the request of the Governor, following an investigation initiated in writing by
any citizen, or by the Attorney General or District Attorney acting independently. A complaint must also be filed
upon the petition of 10 citizens even “without the concurrence” of the Attorney General or District Attorney.

While the Governor has input into the removal process — the Governor can initiate proceedings in court
— the executive branch has no direct power to oust the TBI Director. The General Assembly also has
no direct power, acting in its capacity as the legislative branch, to remove the Director, since the position
is non-impeachable. Legislators acting in their capacity as private citizens, however, could request an
investigation that might result in the Director’s removal.

Additionally, neither the legislature nor the Governor can directly appoint a replacement in the event of
the TBI Director’s removal, resignation, or disability. TCA 4-4-115 authorizes the Governor to appoint a
replacement or acting commissioner for all commissioners in the event of absence or disability; this power
extends to the Secretary of State, Comptroller of the Treasury, and Treasurer if the vacancy occurs when the
legislature is not in session.®! TBI’s statute, by contrast, specifies that the Deputy Director of the Criminal
Investigation Division serves as acting director in case of the TBI Director’s vacancy until the nominating
commission reconvenes for the Governor to make a new appointment.®?

Consequently, TBI’s Director is more protected from removal than a constitutional officer or a commissioner,
and an internal line of succession is preserved in the case of ouster proceedings or other vacancies.

Is TBI an executive agency?

Although the Governor appoints the TBI Director, TBI is the only cabinet-level state department with a
gubernatorially appointed agency head where:

» the Governor does not directly appoint the agency head, but chooses from a list of three
candidates selected by an independent nominating commission;

 the agency head serves a statutorily specified six-year term, which may overlap with different
Governors;

» the Governor does not appear to have the power to restructure the department or transfer
functions to other state departments; and

» the Governor has no direct power to remove the agency head, or appoint an interim agency
head in case of vacancy.

Based on these factors, it is unclear whether TBI is an executive agency.

T “Moral turpitude” is not defined in state law. A body of case law has established that larceny, burglary, theft, and assault

to commit murder are crimes of moral turpitude. In 1986, the Tennessee Court of Appeals upheld that a City of Dyersburg
employee who had tampered with his cable box to receive HBO without a subscription had also committed a crime of moral
turpitude. Tennessee Office of the Attorney General, Op. No. 08-108, May 14, 2008; Larry Lee vs. Personnel Merit Board of the
City of Dyersburg, City of Dyersburg Police Department, 1986 Tenn. App. LEXIS 3560.
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Is TBI a legislative agency?

There are relatively few legislative entities. The legislature jointly elects
the agency heads of the three legislative constitutional offices: the
Secretary of State, the Treasurer, and the Comptroller of the Treasury.
A special committee of legislators chooses the directors of staff offices,
such as the Office of Legal Services and the Office of Legislative Budget
Analysis.

With regard to TBI:

» the Speakers of the House and Senate appoint four members
of the five-member nominating commission for TBI Director, but
the Speakers, a committee of legislators, or the legislature as a
whole do not directly appoint or elect the agency head;

EXECUTIVE

the legislature has no direct power to remove the agency head;
and

while the legislature has the power to restructure the agency in
law or control funding through the appropriations act, it has this
power over all state entities.

Based on these factors, it is unclear whether TBI is a legislative agency.

Is TBI a judicial agency?

The Attorney General’s Office is the only cabinet-level department within

the judicial branch. The Administrative Office of the Courts supports the LEGISLATIVE
state’s various courts, and the popularly elected District Attorneys and

Public Defenders are divided into 31 districts across the state. The nine-

member Post-Conviction Defender Oversight Commission chooses the

Post-Conviction Defender.

Regarding TBI:

- the Executive Director of the District Attorneys General
Conference is a permanent member of the five-member
nominating commission for the TBI Director, but does not directly
appoint the agency head;

+ the judicial branch does not have the power to restructure or
reorganize the agency;

although the Attorney General’s Office can investigate and initiate
proceedings against the TBI Director, it has this power over all
non-impeachable state officials; and

+ the court system has no special power to remove the TBI Director,
and must follow the same “judicial removal” process used to oust
all non-impeachable state officials.

JUDICIAL

Based on these factors, it is unclear whether TBI is a judicial agency.
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TBI does not consider itself an executive, legislative, or judicial agency

TBI considers itself independent of all three branches of government, and has made operational
decisions based on this concept. In 2016, the General Assembly created the position of Executive
Internal Auditor, which is appointed by and serves at the pleasure of the Governor. Among other duties,
the Executive Internal Auditor develops internal audit standards and coordinates the internal auditors
of executive branch agencies. The law defines an “executive branch agency” as “any unit organization
of the executive branch of state government,” and specifies that the University of Tennessee system,
the Tennessee Board of Regents, the judicial branch, and the legislative branch are not included in this
definition.

TBI believed it did not fall under the authority of the Executive Internal Auditor and that the bureau was
exempt from the requirements. Management felt that the position’s oversight and resources would
benefit the bureau, however, and so TBI voluntarily “opted in.”

Source: Tennessee State Constitution, Article Ill, Section 17, Article VI, Section 5, Article VII, Section 3; Tennessee Code
Annotated 3-10-101 et seq.; Tennessee Code Annotated 3-12-101 et seq.; Tennessee Code Annotated 3-14-201 et seq.;
Tennessee Code Annotated 16-3-801 et seq.; Tennessee Code Annotated 8-7-101 et seq.; Tennessee Code Annotated 8-14-101
et seq.; Tennessee Code Annotated 40-30-201 et seq.; Lori Edmunds, Internal Audit Director, Tennessee Bureau of Investigation,
e-mail, Oct. 26, 2017; Tennessee Code Annotated 4-4-124.

TBI is not granted statutory fiscal and administrative flexibility, which may be inconsistent with its
statutory setup and potentially its independence.

Executive branch agencies function as a unit: F&A directly oversees their funding, and the agencies must
follow uniform policies regarding procurement and staffing.

State law grants flexibility in these three areas to certain legislative and judicial agencies. In many cases, these
agencies have the ability to “opt in,” but are not required to adhere to executive branch policies and procedures.

The executive branch has more limited control over some legislative and judicial agencies’ funding.

F&A has considerable control over executive agencies’ funding. As provided in state law, F&A:
* may review and deny any requisition for purchase;*

* must approve, along with the Governor, an agency’s request to move funding or positions between its
programs and divisions before its budget is finalized at the beginning of the fiscal year; 3

* may transfer or reallocate some specified funding sources between divisions of an agency or to
another agency;®

* must approve, along with the Speakers of the Senate and House and the Comptroller of the Treasury,
all other funding transfers between divisions of an agency;* and

* may deny any contract if funding is not available.?’

Legislative and judicial agencies, by contrast, are exempted in statute from some or all of these requirements.
F&A cannot deny requisitions or contracts of the legislative and judicial branches, although these agencies
must first confirm that funding is available before entering into a contract.®® Additionally, F& A must approve
any requests from the Secretary of State’s Office, Department of Treasury, and Comptroller’s Office to move
positions or funding within their budgets at the beginning of the fiscal year if the requests are approved by the
House and Senate Speakers and do not involve more funding than was originally appropriated. %

Finally, state law specifies that F&A administers funding for the Secretary of State, Treasurer, and
Comptroller of the Treasury in a “ministerial capacity.” * Although these three departments use the same
accounting system as the rest of the state, F&A has no authority to dispute or deny any transactions.
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Legislative and judicial agencies do not have to follow statewide procurement policies.

CPO, within the Department of General Services, is responsible for coordinating state agencies’ procurement
of goods and services. For example, CPO:

* establishes the various types of procurements, such as a competitive procurement, sole source
procurement (only one vendor can meet the requirements), or proprietary procurement (the needed
good or service is patented or copyrighted);

* creates policies and procedures specifying the timeline and all steps that must be taken throughout
the procurement process, including the solicitation, evaluation, and negotiation; and

» communicates with vendors, evaluates bids, and approves contracts.’’-2

While the legislative branch, judicial branch, and state colleges and universities may follow CPO policies
and procedures, they are exempted in law from these requirements."": ** Consequently, such agencies have
the option to exercise a considerable degree of flexibility when contracting for goods or services.

For example, rather than completing a competitive procurement and drafting a solicitation, holding a
pre-response conference with prospective bidders, providing a written question and answer period, etc., a judicial
or legislative agency could use this statutory flexibility to directly reach out to selected vendors. The agency
could further use the authority to evaluate vendor proposals and proceed immediately with a contract without
CPO’s approval. Using such flexibility could abbreviate the procurement process used to procure services.

Legislative and judicial agencies are not required to adopt uniform performance evaluations and
link evaluations to employee raises.

The Tennessee Excellence, Accountability, and Management (TEAM) Act, passed in 2012 and codified at
Title 8, Chapter 30, revised the state’s civil service system that was first established in 1939. Among other
things, the law required:

* the creation of a uniform performance evaluation system based on specific, measurable, achievable,
relevant, and time sensitive (SMART) standards and outcomes;”

* the creation of a merit pay system to tie raises to performance evaluations (pay for performance),
rather than across-the-board increases for all employees;"":*

* position openings to be announced for at least one week and, for certain classes of positions, for the
agency to offer to interview at least three candidates and make a hiring decision within 30 days;”

* hiring preference for veterans, and an automatic interview for spouses of totally service-disabled
veterans and surviving spouses of veterans killed in the line of duty;*” and

+ employee layoff decisions to be primarily based on performance evaluations, rather than seniority.”®
The law exempted the judicial branch — including the courts, Attorney General’s Office, District Attorneys,

and Public Defenders — and the legislative branch and offices of the legislatively elected constitutional
officers."W- * As a result, these agencies may, but are not required to, comply with the law’s various

W Certain other types of contracts, such as construction and engineering contracts by the Department of Transportation and
contracts related to bond issues, are also exempt from this section of law.

VVMarket-rate adjustments to make state salaries more competitive with their private-sector equivalents are not subject to pay for
performance.

WWEmployees of state colleges and universities, the Tennessee Higher Education Commission, the Tennessee Advisory Commission
on Intergovernmental Relations, the Tennessee Housing Development Agency, and the Tennessee Rehabilitative Initiative in
Correction, as well as licensed staff of the state’s special schools (e.g., the Tennessee School for the Blind), were also exempted
from the requirements of the TEAM Act.
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provisions; for example, while these agencies could adopt the performance evaluation system created by
the Department of Human Resources within the executive branch, these agencies could also continue using
their previous evaluations or develop new systems.

Legislative and judicial agencies may also use this authority for annual employee raises. In fiscal year 2018, for
example, non-TEAM agencies received a pool of funding sufficient to provide a 3 percent raise for each employee.!®
Rather than allocating raises based solely on performance evaluations, however, these agencies could give “traditional”
3 percent across-the-board raises to all employees, or distribute all or part of the funding based on performance.

TBUI’s lack of flexibility may be inconsistent with its statutory setup and potentially its independence.

The various flexibilities of legislative and judicial agencies regarding funding, procurement, and personnel
are not expressly granted to TBI, and the bureau’s undefined position in state government makes it unclear
whether certain laws and rules apply to TBI.

Procurement and personnel laws cover all state entities except those specifically exempt, namely legislative
and judicial agencies. Procurement rules promulgated by CPO, however, apply to “the various departments,
institutions, boards, commissions, and agencies of the executive branch of government,” with listed
exceptions, such as certain Department of Transportation contracts.'” Similarly, Department of Human
Resources rules regarding the TEAM Act and personnel define “agency” as “any entity that employs and
exercises authority over any employee in the state service in the executive branch.”!??

Thus, while TBI is not explicitly exempt from procurement
and personnel laws, it does not appear to be covered by
the definitions in statewide procurement and personnel
rules. In practice, TBI has been following CPO policies for

Centralized Accounting

In an effort to “greatly enhance the ability to
maintain and close the accounting records

procurement and the provisions of the TEAM Act.

Regardless of which agencies are ultimately covered by
definitions outlining the applicability of procurement
and personnel policies, the general intent of both law and
rules appears to be to exempt state entities that are strictly
non-executive. It is unclear whether TBI is a legislative,
judicial, or executive agency, or removed from all three
branches — therefore, given the bureau’s independence, it
may be appropriate for TBI to be likewise exempt from
these sections of state law.

Statutes regarding flexibility with F&A have narrower
exemptions. Rather than broadly exempting entire
branches of government, legislative and judicial agencies
are specifically written out by name. Furthermore, such
exemptions are not always applied consistently across the
various flexibilities. For example, the District Attorneys,
Public Defenders, and the Office of the Post-Conviction
Defender, rather than the Commissioner of F&A, certify

to prepare timely interim reports and timely
comprehensive annual financial reports,”
the accounting function of most state
departments and other agencies has been
or will be consolidated into a centralized
accounting unit within F&A. Although no
legislative or judicial departments are
included in this initiative, TBI is among the

agencies listed for potential consolidation.

The executive order cites the Governor’s
statutory ability to transfer functions
between the departments created in Title 4,
Chapter 4, of Tennessee Code Annotated
as its authority. Because TBI is established
in Title 38, rather than Title 4, however, the
executive order’s authority does not appear
to extend to the bureau.

Source: Governor Bill Haslam, Executive Order 30, An

order regarding centralized accounting by the Department
of Finance and Administration, June 27, 2013.

that sufficient funding is available before entering into a contract.!®® In another section of code, however, these

agencies are not exempted from F&A’s authority to examine and deny all requisitions.
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Similarly, only the three legislative constitutional offices may revise their budgets to reallocate funding or
positions at the beginning of the fiscal year without approval from the executive branch. The Speakers of
the House and Senate approve these revisions, rather than the Commissioner of F&A and the Governor. No
judicial agency is granted flexibility in this regard, and all changes must be approved by the Commissioner
of F&A and the Governor.'%

Based on TBI’s position as an independent agency that does not directly report to a single branch of government,
it may be appropriate to grant TBI statutory exemptions from some or all of F&A’s authority regarding agencies’ funding,

Though operationally independent, TBIl is accountable to nearly all of the same forces as other state
departments.

TBI’s unique role in state government requires a balance between independence and accountability. The
bureau requires a degree of independence, as it has investigated officials in all three branches of government
and may do so in the future:

» TBI, often in cooperation with the Federal Bureau of Investigation, has investigated multiple state
legislators for corruption, notably in the Rocky Top scandal of the late 1980s and the Tennessee
Waltz scandal in the mid-2000s.'%

* In 2011, following a TBI investigation, a Knox County criminal court judge was charged with and
pled guilty to official misconduct involving abuse of prescription drugs and purchases of those
drugs from felons.!%

» TBI’s creation as an independent agency in 1980 was a direct result of scandals surrounding former
Governor Ray Blanton’s administration; later that year, TBI’s functions were transferred from the
Department of Safety to a separate, newly created department with greater ability to independently
investigate the Governor and executive branch.

Despite TBI’s independence, multiple checks and balances exist to ensure that TBI is fulfilling its duties and
provide opportunities for corrective action, if necessary.

TBIl is independent, but multiple entities keep the bureau accountable.

Because TBI has been involved with investigations of all three branches of government, support exists for
insulating TBI from direct oversight by any one branch. Even so, the bureau is not immune from regulation
or corrective action in the case of mismanagement. In other words, while TBI is independent, the bureau is
still accountable:

e the state legislature may amend, remove, or RV =] ENTSNTYe =YY= Ya s I MRVZ (i o PRI 1=
transfer any of TBI’s powers and duties in state [MENERI(elaliile= o108 L RIaI( NI EXo] LI E=1 I R a0
law; serve as checks and balances in the case

of TBI mismanagement.

* the Governor, in concert with the nominating
commission for the TBI Director, may choose
to appoint a new Director at the end of the current Director’s term;

* the state legislature and the Governor, through the budgetary process, may reduce or deny
funding for TBI’s current functions or proposed expansions;

* the District Attorneys, Attorney General’s Office, local law enforcement, and judges, who
work closely with TBI on investigations and prosecutions, may bring concerns to the legislature or
their respective oversight bodies;

e regularly scheduled performance audits and sunset hearings may identify operational or
financial problems and prompt changes in the bureau’s operations or structure;
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* national accrediting bodies may not renew TBI’s accreditation if it does not meet standards
regarding investigations, forensics and evidence handling, fiscal management, employment, and
many other areas;

* members of the public may bring first-hand complaints and operational deficiencies to the attention
of state legislators or other officials; and

¢ the press may identify, investigate, and highlight issues.
The public has successfully lobbied for changes to TBI in the past.

In the early 2000s, increased collections of DNA samples resulted in a backlog of evidence awaiting TBI
processing: in early 2006, about 425 criminal investigations required DNA analysis that took approximately
28 weeks to process.'”” TBI attempted to address the matter by obtaining additional federal grant funding,
which allowed the bureau to outsource DNA analysis to external labs; pay overtime for employees; purchase
new equipment; and contract with external organizations to validate equipment prior to use, allowing the
bureau to spend more time examining evidence.

In addition to the federal grant funding, TBI stated that the creation of six state-funded forensic scientist
positions “really had an impact on the number of cases” the bureau could process.!® Along with the new
positions, TBI purchased mobile laboratory vans to allow on-site evidence processing.!® The legislation
authorizing the positions stated that members of the public brought the backlog and need for additional staff
to the legislature’s attention:

The need for additional staff . . . was ably brought to the attention of this general assembly
by the continuing tenacity, perseverance and courage of the family of Johnna [sic] Berry in
their ceaseless quest to bring to justice the person who murdered their daughter and to try
to prevent a similar tragedy from happening to someone else’s child.''?

The TBI Director said the family was “instrumental in lobbying” for the forensic vans.""' As a result of
increased state and federal funding, TBI stated that DNA evidence processing time was reduced to eight
weeks. !

The following year, the General Assembly passed the “Johnia Berry Act of 2007.” In addition to naming
TBI’s Knoxville crime laboratory the “Johnia Berry DNA Office,” the law required the collection of DNA
specimens from all persons arrested in conjunction with a violent felony.'* TBI stated that this requirement
increased DNA collections from approximately 2,000 to 23,000 samples a year.'"*
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